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DOCKET ENTRIES 
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MARY BROEDY v. PHYLLIS McGUIRE 69 Civ 4172. 

PROCEEDINGS 

Complaint (Record on Removal) filed September 23, 1969 

Answer. Filed January 5, 1970. 

Demand for Interrogatories. Filed October 3, 1969. 

Answer to Demand for Interrogatories. Filed December 11, 1970 

Non-Jury Trial begun and concluded, November 12-13, 1973. 

Judge's dec. reserved. Lumbard, C.J. 

Opinion No. 40118. Filed December 13, 1973# 

Plaintiff will be awarded damages of $15,240.34 and ap¬ 
propriate Interest. Plaintiff Is also entitled to costs 
pursuant to 28:1920. The parties are directed to submit 
an appropriate Judgment Including computations of the 
Interest on each Invoice together with memoranda to support 
such computations within 15 days. This Opinion constitutes 
the Court's Findings of Fact and Conclusions of Law for 
purposes of Rule 52(a) F.R. Civ. P. So ordered — 

Lumbard, C.J. (sitting by designation). 

Memorandum that Plaintiff's calculations of Interest must 
be accepted as accurata to this must be added $7.62 In 
accrued Interest for the first three days of January, 1974, 
etc. 

Accordingly Judgment will be entered for $15,240.15 with 
Interest accrued of $11,276.35 plus appropriate costs. So 
ordered. Lumbard, C.J. Filed January 3, 1974. 


Judgment No. 74,034 entered - Clerk, January 7th, 1974 











2a 


Docket Entries 


Notice of Motion of Defendant for partial new trial and 
to set aside, alter and amend certain findings and con¬ 
clusions with supporting affidavits of Clifton F. Weldllch 
and Fred Alexander and Exhibits. Filed January 14, 1974 

No appearance In opposition. Bill of Costs taxed In favor 
of Plaintiff In the amount of $206.15 and added to the 
Judgment. February 6, 1974. 

Answering Affidavit of Isidore Drlmmer, filed May 14, 1974. 

Reply affidavit of Clifton F. Weldllch, sworn to February 
19, 1974. Filed February 19, 1974. Also memo of taw of 
defendant McGuire. 

Memorandum - for reasons Indicated the motions of defendant 
are denied. So ordered — Lombard, C.J. Filed February 27, 
1974. 

Defendant's motion for reargument and stay, with affidavit 
FRCP 52 and 59. Filed March 13, 1974. 

Memo endorsed denying defendant's motion for reargument 
and stay. So ordered, Lumbard, C.J. Filed March 18, 1974. 

Defendant'? Notice of Appeal to U.S. Court of Appeals. 

Filed March 27. 1974. ^ 


Motion for extension of time for transmission of record. 
Memo endorsed, granted to May 15, 1974. Filed on or about 
May l, 1974. 








SUPREME COURT OF TH 
COUNTY OF THE BRONX 


COMPLAINT (FIlad September 23, 1969) 

OF THE STATE OF NEW YORK 


MARY BROEDY, 


-against- 
PHYLLIS MCGUIRE, 


Plaintiff, 


COMPLAINT 


Defendant. 


PLAINTIFF complaining of the defendant by 

* « 

LEIGHT, DRIMMER & WEINSTEIN, her attorneys, respectfully alleges: 

1. At all times hereinafter mentioned plaintiff 
was asAis a resident of the County of the Bronx, City and State 


of New York . 


2. The defendant, PHYLLIS MCGUIRE, while a 


i ' 

resident of the State of New York, entered into a contract within 

the State of New York with the Plaintiff with the service relating 
* 

to and the sal - of household furnishings for her New York apart¬ 


ment . 


3. Heretofore and between the first day of October, 
1961 and the thirtieth day of December, 1964 the plaintiff sold and 
delivered to defendant certain goods, wares, services and merchandize 
consisting of various and sundry household furnishings which said 
goods, wares, services and merchandize were reasonably worth for 
which defendant promised and agreed to pay the sum of $18,234.56. 

4. No part of the Bald sum of $18,234.58 has been 

paid although the same has been duly demanded. 

WHEREFORE plaintiff demands judgment against the 
defendant in the sum of $18,234.58 plus interest and costs and 




somonts erf -this action* 


LEIGHT, DRIMMER fc WEINSTEIN 
Attorney for Plaintiff 
36 West 44th Street 
New York, New York 10036 
MU-2-3206 








ANSWER (Filed January 5, 1970) 
UNITEO STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK 

(Same Title) 


FIIl« nmy 

Defendant denies each and every allegation of the 
plaintiff', ae^laiat, 

MSC1MP 

Th, light of aotlon sat forth la ooaplalnt aid not 
•oerao within six foars aoxt bofooo tho ooMoaoowat of this 
aotlon. 


ISZSSJ 




The alleged agreement set forth in the socialnt 
by its terms was not to be performed within one year from 
the making thereof and neither said agreement nor any note 
or memorandum thereof was ever made in writing and subeerib- 
•d by the party to be oharged therewith as required by tte 
lawa of the State of lew York. 


WE 


• *,» * j* 


the complaint. 


Rl# defendant demands Judpwnt dismissing 
WEID LI CM k ROOIRS 

ft? CLXPTOV P, WUDUCH ' 

CIJPTOI t, WSHDtlCH " partner- 

for Defendant 9 
66 Liberty Street. 

Raw York. M.I. - 10006. 

00 7-1668. 








DEFENDANT'S DEMAND FOR INTERROGATORIES (Filed October 3, 1969) 


UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK 

(Same Title) 

SIRftt 

PLEAS* TAKE VOYICB that defendant v PHYLLIS MeOUXKB, 
requests and demands that the Plaintiff herein answer the 
following interrogatory within fifteen (16) days from the 
date hereof, pursuant to Rule 66, PJt.C.P.i 

1, State the date and emder what olroumatanees the 

T 

plaintiff first made ooutset with defendant, 

B. If eueh eentraet was la writing, attaeh suoh 
writing or writings, 

6, If eueh oontraot or eontraots was oral, state 
the name and address of the party representing plaintiff and 
hie representative oapaolty. 

4, State the time when and plaee where in the 
years 1661, 1662, 1666 and 1664 whan plaintiff sold and de¬ 
livered goods, wares, semises and merchandise to defendant, 
itemising the household furnishings supplied and services 
performed on eaoh eueh oeoasion, 

6, State whsre defendant's apartment was looated at 
any and all times referred to in the eomplalnt, 

6, Whether or not any payment was made by defend- 










Defendant's Demand for Interrogatories 
eat to plaintiff, or by any representatlre of defendant to 
plaintiff, or her representative, at any tine, stating the 
amount of sueh payment or payments. 

Dated: September 26th, 1969. 


WJlIDLICH & ROOMS 


Lift on P. weidlloh, Tartne 
Attorneys for Defendant, 
56 Liberty Street, 

New York, N.Y. - 10006. 
(212) CO 7-1662. 


XJCIOKT , DRINKER k WE INST RI*, ESQS., 
Attorneys for Plaintiff, 

56 West 44th Street, 

New York, N.Y. - 10056. 
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PLAINTIFF'S ANSWER TO INTERROGATORIES (Filed December II, 1970) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

(Seme Title) 


PLAINTIFF, by her attorneys LEIGHT, DRIMMER & WEINSTEIN 
for her answer to demand for interrogatories respectfully alleges: 

} 

!• The plaintiff first made contact with the defendant 
at Christine McGuire's (Teeter) apartment at 345 East 68th Street 
New York, N.Y. late in the fall of 1957 or 1958. The plaintiff 
was working on the apartment of Christine McGuire at the time that 
she met the defendant. 


2. There was no written contract relating to the services 
and goods supplied by the plaintiff to the defendant. It is customary 
in the trade not to effect a written contract. However, there was 
numerous correspondence between the parties which verified the 
defendant's desire for Miss Broedy to proceed with her work. 


3. The plaintiff and the defendant represented themselves 
at all meetings relating to the Job to be done. In addition one 
Enls Jobe, who served as Miss McGuire's housekeeper, was present 
at numerous occassions when the plaintiff and defendant discussed 
the Job and was present on many of the bccasslons when the goods were 

"V 

delivered to Miss McGuire's apartment*. 



4. The following is a list of items ordered by the defendant: 
PATE ITEM AMOUNT 


1/18 . 1 Sofa bed 

1 Desk chair 


$ 923.00 
165.00 









• 

DATE 

Plaintiff's 

Answer to Interrogatories 

ITEM 

8 a* 
AMOUNT 

1/18 


1 Desk 

1 Lamp Table 

1 Table Laap and Shade 

1 Desk Lamp and Shade 

2 Oriental Chairs 

$ 525.00 
245.00 
95.00 
200.00 
590.00 

12/23/64 '— 

C f ’ 

1/21 /">/>£/£/ 

1 Chaise lounge 

1 rocker recovered - fabric 
scotch guard 

Decoration restored on one vase 
closet removed from den 

367.20 

10.00 

50.00 

1/8/62 


French curtains yellow, 
antique tapata underlining, 
underline draperies 

Double rod installation 
corners to match wall paper 
border 

1184.50 

2/7/62 


Removal of crystal dinning 
room chandelier, hanging of 
chnadelier in dinning room 
and foyer and living room 

y 

35.00 

2/7/62 


One chandelier for living room 

468.50 

2/16/62 


Packing and shipping chandelier 
lamp and table to Ohio 

f 

92.13 

3/12/61 


Switch plates radio and misc ' 

items 

122.16 

6/1/62 


Six doors repaneled 

370.80 

6/14/62 


Carpet for den and hall 
plus vynl for kitchen 

x. 

641.57 

6/14/62 


a 

Oriental windows for den 
plus curtains 

500.58 

6/16/62 


2 Sections added to dresser 
marble top for dresser, marbel 
tops for night tables 

996.20 

6/15/62 


Window guards for bedroom 

154.50 

6/18/62 


$f>e shelves Installed in window 

208.85, 

6/28/62 


End table and one begler chair 
for living room 

655.90 

6/21/62 


Vynl for closets installation 
in for closets 

105.69 

6/23/62 


Shower curtain for bath 

19.36 


-2- 







DATE 

Plaintiff's Answer to Interrogatories 

ITEM 

9e 

AMOUNT 

6/22/62 

Hangers 

271.82 

6/29/62 

Shoe boxes 

38.16 

3/24 62 

Towels and spread 

64.79 

5/11/62 

Nine tassels 

34.77 

6/21/62 

Upholstrey for closet 

64.31 

6/21/62 

Vynl floor, foyer, hallway 
bedroom and den 

578.59 

6/21/62 

den bathroom 

52.92 

6/22/62 

gold hamper rubbish can 

75.91 

6/23 /62 

paper hanging and painting 
of apartment 

1040.00 

6/28/62 

Picture framing 

24.72 

6/28/62 

Handyman in building 

525 Park Avenue 

32.00 

7/3/62 

One center bowl, bronze, 
one Jewel box 

113.30 

8/10/62 

Custom bathroom furnishings 
and fixtures ordered from 
American S.B.R.P.E. Corp. 

4541.50 

8/28/62 

One oriental chest 

679.50 

8/21/62 

Misc Items, for den 

21.63 

8/24/62 

One swivel bench 

96.82 

8/24/62 

25 pictures framed 

131.06 

8/31/62 

2 bath mats 

17.51 

8/31/62 

10 door locks, plated 

57.50 


One bedroom rug and one 
foyer rug custom made 

2641.95 

12/15/62 

One oriental fixture with 
chain plus Installation 

139.06 

12/62 

One five section cocktail 
table, oriental 

497.90 

12/61 

10 doorknobs and back plates 
installed 

97.85 

12/62 

7 pictures framed 

57.32 

12/62 

linens, six sots 

280.42 


12/62 


one bronze lamp and shade for 
living room 


216.30 







DATE 


12/62 

5/63 

5/64 

12/63 

1/64 

1/64 


TOTAL 


Plaintiff'* Answer to Interrogatories 


ITEM 


one bathroom rug for den 

one chair crated and shipped 
to Ohio 

one poys bench recovered 

one double bench for piano 

9 pictures framed 

1 bathroom chandller plus 
installation 


Less deposit 
Agreed 10% commission 


TOTAL DUE 


AMOUNT 


71.76 


22.00 

49.50 

253.60 

52.99 


76.95 


$21,122.35 

5,000.00 
TO, 122.35 

2,112.23 

$18,234.58 


5. The defendant’s apartment was located at 52^ Park 


Avenue, New York, N.Y. 


6. Defendant made one payment to the plaintiff of 
$5,000 on or about the 10th day of November, 1961. 


Dated: New York, N.Y. 

October 10, 1969 


WEIDLICK & ROGERS 
Attorneys for Defendant 
55 Liberty Street 
New York, N.Y. 10005 
CO-7-1662 


LEIGHT, DRrtlMER, >& 




— V'* # **» «»• vunununi , 

Attorney for Plaintiff 
36 West 44th Street 
New York, N.Y. 

MU-2-3206 






OPINION (Filed December 13, 1973) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

(Seme Title) 

' \ 

Appearances: 

Leight, Driramer & Weinstein 
Attorneys for Plaintiff 
36 West 44th Street 
New York, New York 10036 
By: Isidore Drimmer, Esq. 

Weidlich & Rogers 
Attorneys for Defendant 
300 Madison Avenue 
New York, New York 10017 
By: Clifton F. Weidlich, Esq. and 
William F. Weidlich, Esq. 

LUMBARD, Circuit Judge:* 

This case was instituted on August 26, 1969, in 

the Bronx County Supreme Court by Mary Broedy, an interior 

decorator, against Phyllis McGuire, an entertainer and * 

member of the -McGuire Sisters, for goods and services 

rendered. Service of process was obtained on McGuire in 

Nevada,where she currently resides, under the New York long- 

arm statute, N.Y.C.P.L.R. § 302. McGuire removed the case 

to this court because of diversity of citizenship in 

September 1969 and filed an answer denying liability and 

asserting the defenses of the statute of frauds and the 


♦Sitting by designation. 









Opln on I2« 

statute of limitations. i two -jay trial without a jut/ wan 

Knld on November 12-13, 1973. The parties agree that New 
York law governs. 


The evidence adduced at trial showed that Broedy 
together with her partner, Dudley Sills, had performed 
decorating services in McGuire's apartment at 525 park 
Avenue in New York City. In early 1961 McGuire still owed 
money to Sille and Broedy and after some discussion paid 
Broedy $5,000 in cash in settlement of this claim. At this 
time Broedy U>ld McGuire that she was separating from Sills 
•nd McGuire indicated a desire to have Broedy do further 
work for her. In October 1961 McGuire called Broedy to her 
apartment and authorised her to begin work redecorating her 
apartment. At this time McGuire gavei her a deposit of 
$5,000 in cash. 


Between Dec-amber 1961 and May 1964, Broedy bought 

and delivered to McGuire's apartment furniture and furnishing 

1 / 

killed ®t $16,699.34, as listed in the invoices lumped 
t aether as plaintiff's Exhibit i. Broedy testified that 
*11 these ‘items were placed in McGuire's apartment, that 
McGuire found them to be satisfactory and that the prices 
on the invoices were the fair market value of the items, sh. 
said that she only sen 

if McGuire urns not, the goods were taken back free of charge 
Defendant's denials were unpersuasive, she showod 
a surprising lack of memory concerning whether goods had 
been delivered to her. Her claim that all work other than 
that done in the bathroom was done by Sills and Broedy befo. 


invoices if McGuire was satisfied 


C5 




v 













October 1961 is both^uncomrincing and unsupported. Sux^&y 
she would have known if she had received invoices for work 
| for which she had paid. The fact that invoices from Broedy 
totalling only $9,481.32 were found in defendant's files in 
Las Vegas does not show that invoices for the remainder were 
not sent or that the merchandise was not delivered. This 
court finds that the merchandise in Exhibit 1 was delivered 
to McGuire and the prices charged were the fair market value. 

Also in October 1961, it was agreed that Broedy 

$ ! 

would redo McGuire's bathroom. This was done while McGuire 
was in London doing a command performance before Queen 
Elizabeth. For several reasons, the work in the bathroom 
did not satisfy McGuire. Broedy never billed her for this 
work but instead set about to put in new fixtures. With 

•V • • 1 

defendant's knowledge and permission she contracted in 
August 1962 with the American S.E.R.P.E. Corporation for 
I custom-made fixtures for McGuire's bathroom. Tnese fixtures 
were made in Europe and in June 1963 the president of the 
I corporation, N. Steinhardt Muller, wrote McGuire to tell her 
that there had been some delay but that the fixtures would 
arrive soon. When they did come at the beginning of August 
1963, Broedy called defendant who naid she would set a date 
for delivery". Which she never did. Defendant refused to 
talk to Broedy when she called later. Muller also calle 
McGuire but .h. hung up after h. identified himself. The 
j fixtures are not suitable for any other bathroom and 
currently sit in a warehouse in Hoboken, New Jersey. 



















Opinion .. 

Broody now seeks the $4,541.*60 that American 

S.b.R.p.e. charged her. In addition she claims the 

# "7 

$2,858.00 that the original bathroom^cosi her. Although 

•he never intended to charge McGuire for this work, she 
•*y* that she would have been able to resell some of the 
P® r t* McGuire had allowed her to remove them and install 
the American S.B.R.P.E. fixtures. 

.In addition Broedy claims $2,410.68 as a commission 
on the merchandise sold to McGuire. She says that 
•he sold the merchandise at co*t end that this commission 
*•» her profit. Plaintiff has not met Y^r burden of proof 
on this claim. She numerous invoices sent McGuire never 
mentioned a commission. It is only natural to assume that 
each invoice would include a commission if the parties had 
agreed to such a fee. 

Mhsn Broedy replaced one set cf rugs with another, 
the old rugs were put in storage. Eventually the rugs were 
sold for $1,000.00. There is a dispute over whether McGuire 
authorized the sale and told Broedy to keep the proceeds 
for herself, but apparently both agree that the final . 
judgment for plaintiff must be reduced by $1,000.00. 


Defendant's cle Lm that the statute of frauds bars 

this claim can be quickly dismissed. The applicable statute, 

2 / 

Personal Property Law § 85, effective September 1, 1960, 
excepts from the requirement that there be a written 
memorandum situations in Which the buyer has received the 
goods. The American S.E.R.P.E. bathroom was not received 
but it is excepted as goods specifically manufactured for 
the buyer. 


4 









Opinion 15a 

I • I 

Resolving the etetute of limitations defense is 

0 

more complex. All but three of the invoices were sent 


before August 26, 1963 and the American S.E.R.P.E. bathroom 
v;as ready for delivery at this point. The applicable 
statute of limitations is six years, N.Y.C.P.L.R. § 213(a), 
and thus most claims here would be barred unless this 
statute has either been polled or is not applicable, 
plaintiff has several suggestions for achieving this result, 
but all but one must be rejected. 

Plaintiff testified that she and McGuire had agreed 
that no bills would be due until the entire job was finished. 
Prom this it is argued that the statute of limitations did 
not start to run until 1964. The evidence in support of 
this argument is, however, not convincing. The invoices 
sent never included a running balance of the total amount 
due, which one would expect if payment was to be deferred 
to the end. Also, so far as one can see there was no end; 
the transactions simply petered out as relations came to an 
end. Therefore, each invoice must be viewed separately. 

Broedy next conte. is that her selling of the rugs 
and crediting McGuire's account in 1965 constitutes a 
partial payment on the debt Which starts the statute running 
anew from that date. But to achieve this effect there must 
be a convincing acknowledgment that more than the partial 
payment is. due. Crow v Gleason, 141 H.Y. 489 (1894); Trans 
America Development Corp. v Leon, 279 App.Div. 189, 108 
N.Y.S.2d 769 (1951), aff'd mem, 305 N.Y.590, 111 N.E.2d 
G46 (1953). Nothing in this record indicates that McGuire 
said she owed Broedy more when she authorised sale of the 
rugs, if she authorised it at all. 













Plaintiff also contends that the sale of the ru^s 
set up a mutual account pursuant to N.Y.C.P.L.R. § 206(d), 
which would mean the statute of limitations woi Id start 
running in 1965, the date of the last transaction. A mutual 
account is where the parties sell each other goods with the 
understanding that sometime in the future they will settle 
their accounts with one another. It is clear that merchandis 
delivered for payment of debt, as is the case here, is not a 


mutual account. In re Bartlett 


(1948) 


Finally, and more successfully, Broedy contends 
that the statute was tolled because McGuire moved from New 


York in June 1967. N.Y.C.P.L.R. § 207 provides that if 
®ft*er a cause of action has accrued against a person, he or 
she departs from the state and remains continuously absent 
therefrom for four months or more, the time of absence is 


not part of the time within which the action must bo 


commenced 


The evidence indicates that McGuire moved to Las 


Vegas. Nevada in June 1967. McGuire stated this in an 

a 

answer filed to/request for admission dated March 16, 1972 


and her attorney in an affidavit filed in connection with a 
motion for summary judgment said the same thing. In a 
later amended response and at trial, however, McGuire state' 
that sho kept her residence in New York until October 1C63 
and that she merely bought the house in Nevada in June 1957 















f- - 





—— 



Opinion 17a 

The first version ia more plausible. The court finds that 

McGuire changed her residence in June 1967 although she 

continued to pay rent on the N.v YorV apartment until 

October 1968 which she used occasionally for a few days at 


a time 


Defendant claims that even if she did move in 1967 


the statute was not tolled because N.Y.C.P.L.R. S *07(3) 
prevents tolling when the defendant can be served without 
personal delivery of process within the state. McGuire 
maintains that plaintiff could have served her under the long 
arm statute, N.Y.C.P.L.R. $ 302, or by some form of sub¬ 
stituted service, N.Y.C.P.L.R. « 308(5). *«e generally 

Goodemote v McClain, 40 App.Div.2d, 22, 337 N.Y.S.2d 79 
(1972). Plaintiff argues that this provision only applies 
When the defendant's whereabouts are known, which she says 


is not the case here. This issue need not be decided because 


subdivision (3) of $ 307 does not apply to this case. That 
subdivision was added in 1962 and became effective on 


September 1, 1963. This was after the claims allegedly 
barred by the statute of limitations had accrued. N.Y.C.BL.K 
5 218(b) says that if an action has accrued when the law be¬ 
comes effective, the court should apply the provision. 


either old or new, that allows the action 


McGuire also contends that she wee never absent 


from New YorV for more than four months. Although absence 


fxom the state and not residence outside is the test 


Mack v Mer.dols, 249 N.Y. 356, 164 N.E.2d 248 (1928), residcnc 


outside the stato puts the burden on the defendant to show 
sufficient prosencc^ir. ♦•he rtato to prevent a tolling. 




i 








Opinion ib. 

McAvoy v Harron, 26 App.Div.2d 452, 275 M.Y.S.2d 348 (1966). 


McGuire's testimony that she stayed in New York after 


certain engagements was vague and conclusory. It is settled 


tn«t casual trips into the state do not break the continuity 


of the absence, Connecticut Trust a safe Deposit Co. v 


Wead, 172 N.Y. 497, 65 N.E. 261 (1902). It was incumbent 


upon McGuire to be more specific about the amount of time 


that she spent in New York. For purposes of the statute of 


limitations, the court finds that McGuire was absent from 


New York after June 1967 and that no time after that date 


can be used in determining whether sJx years have elapsed. 


Therefor*, no claim by plaintiff is barred by the statute 


of limitations. 


flie plaintiff is thus entitled to recover 


$16,699.34 as listed in the invoices. She is also entitled 
to $4,541.So for the American S.E.R.P.E. bathroom, she 


cannot, however, recover the alleged commissions or the 


cost of the first bathroom as she never intended to charge 
McGuire for the first bathroom. If McGuire had fully 


performed, Broedy could only recover the salvage value of 


the first bathroom. Broedy testified that some of the parts 


were stock and could be resold, but she did not say for ho-. 


much. Since plaintiff has introduced no evidence concerning 


the salvage value of the bathroom she has not mot her burden 


of proof. Therefore Broedy is entitled to a subtotal of 


$21,240.34. From this nust be deducted the $5,030.00 deposit 


and the $1,000.00 gained on the sale of the rugs for a net of 


$15,240.34. 










t 
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Opinion 

P.L.R. $S 5001-04 provide that interest 


shall be awarded from the date the action accrues until the 


date of judgment. Section 5001(b) says that interest should 


be figured from the earliest ascertainable dato that the 
cause arose. The Court of Appeals for the Second rcuit 


has held that the district courts must award interest 


pursuant to this section when New York law governs. Spector 


v Mermelstein. doc. nos. 72-1939, 73-1198, 73-1209 (2d Cir 


Sept. 11, 1973). Here the cause o' action for the invoiced 


goods has accrued on the dates the invoices were sent. 
These invoices were demands for payments and from their 


dates each cause of action accrued. Cf. In re West, 257 


N.f. 108, 177 N.E. 389 (1931). The American S.E.R.P.E 


bathroom was ready in August 1963. By the end of August 


it was clear that McGuire was refusing the bathroom. The 


The deposit and proceeds from the sale of rugs will 


be credited to the earliest invoices. The applicable 


interest rate has fluctuated during the relevant period 


Section 5004, N.Y.C.P.L.R. originally said that interest 


shall be at the legal rate, then 6%. In 1968, an amendment 


to N.Y. General Obligations Law § 5-501(1) allowed the 


Banking Board to set higher legal rates, which it proceeded 
to do. The legal rate was increased to 7 1/4% and then to 


See generally Golco Builder** & Burjay Constru 


Corp. v Simpson Factors Corp., 60 Mlsc. 2d 492, 301 N.Y.S. 2 


728 (Sup.Ct. 1969). In 1972, $ i004 was amended to make 


6% tne interest rate on judgments, but this change is 


prospective only. Therefore, the interest rote io C.'*. u 


from July 1, 1960 until February 15 


June 30 
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1969; 7 1/2% from February 16, 1969 until August 31 


Accordingly, plaintiff will be awarded damages 


entitled to costs pursuant to 28 U.S.C. § 1920. The parties 


are directed to submit an appropriate judgment including 


computations of the interest on each invoice together with 


memoranda to support such computations within 15 days 


ttlis opinion constitutes the court's findings of 


J. EDWARD LUMBARD 
Circuit Judge 
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Footnotes 

1 / Plaintiff said this figure was $16,707.34 but the 

adding machine tape on which this was based showed a 

December IS, 1962 invoice as being $288.42, when in fact 
it was $230.42. 

2/ All transactions at issue occurred prior to the 
effective date of the Sew York Uniform Commercial code. 

3/ The rest of S 207 is essentially s 19 of the old Civil 
Procedure Act, (1943) K.Y. laws, ch. 263. 


a 
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MEMORANDUM AND JUDGMENT (Filed January 3, 1974) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

(Same Title) 

LUMBARD, Circuit Judge:* 

A* directed by this court's opinion of December 13, 
1973, the parties have submitted their calculations of 
Intarest due to Mary Broedy from Phyllis McGulra. Broedy 
claims the Interest due to December 31, 1973 Is $11,268.73. 
McGuire's figure, surprisingly enough, totals $11,458.88, 
or $190.15 more than plaintiff's. Not so surprisingly. 
McGuire claims various deductions from this total. 

Defendant notes that plaintiff's table of calcula¬ 
tions shows the American S.E.R.P.E. bathroom as being 
figured from August 10. 1962, rather than September 1, 1963, 
as directed by the court. But since the plaintiff's and 


the court's own totals are similar. It seems likely that 



the error was merely in marking down the wrong date rather 
than calculating from the wrong date. Therefore, the 
plaintiff's figure will be accepted as accurate. To this 
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Memorandum and Judgment 

McGuire says that one Invoice dated from May 31, 

1962 was in fact not received by her until It was given 
In answer to Interrogatories on October 30, 1973. There¬ 
fore, she argues that Interest should be accrued only 
from the latter date. As noted In the opinion, the fact 
that McGuire did not find an Invoice In her flies does 
not show that one was not sent. The Interest In the In¬ 
voice Is properly calculated from May 31, 1962. 

Next, McGuire claims that no Interest should be al¬ 
lowed on the American S.E.R.P.E. bathroom since no demand 
for payment was made. As the opinion pointed out, the 
interest accrues from the earliest date that the cause 
of action was ascertainable, not when payment was demanded. 
McGuire also argues that the American S.E.R.P.E. Invoices 
show a labor charge of $853.00, which labor she claims 
was never performed. Boredy's testimony, while sketchy, 
was that she paid American S.E.R.P.E. the entire amount 
claimed in the Invoices, and the court credited this 
testimony. 

Finally, McGuire claims that the $5,000.00 "deposit" 












Memorandum and Judgment 


she gave Broedy fn 1961 should draw Interest which should 
then be deducted from the total accrued Interest of 
$11 ,,268.73* No authority Is cited In support of this 
proposition. The deposit was credited to the earliest 
Invoices totalling $5,000.00, and no Interest has been 
accrued on these Invoices. Interest here only accrued 
on the unpaid Invoices, net on McGuire's payments, even 
If made before any work was performed. 

Accordtnly, Judgment will be entered for $15,240.15 
with Interest accrued of $11,276.35. plus appropriate 
costs. 

SO ORDERED: 

s7 J. Edward Lumbard 
J. EDWARD LUMBARD 
Circuit Judge 
(Sitting by designation) 

Dated: January 3, 1974. 

Judgment entered January 7, 1974 

s/ Raymond F. Burghardt, 

Clerk 














BILL OF COSTS ANNEXED TO FOREGOING MEMORANDUM 
AND JUDGMENT 


2/6/74 No appearance In opposition Bill of Costs taxed 
In favor of the plaintiff In the amount of $206.15 and 

J 

added to Judgment. 


s/ Raymond F. Burghardt 
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MOTION FOft NEW TRIAL, ETC. UNDER FR.Cty. P. 52(b) AND 59 
(Filed January 14, 1974) 


UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK 


Title) 


Defendant neves the Court under PROP 68(b) end «R 
for a partial new trial or rehearing and to eat aside* alter 
and anend eertain findings of fast and sens lesions of law 
and the Judgnont In the sun of iN.tlMt, entered herein 
on January 3rd, 1974, upon the affidavits of Prod Alexander, 
sworn to on Deesrtber 84th, 1971, and of Clifton P. weidlieh, 
sworn to on January 10th, 1974 in thi following pertleularos 
(X) Add the oonolusion that servloe of proeess 
was nude an defendant in Nevada under N.Y. CP III, 108(a)(1) 
on Au^st fitth, 1949. 

(8) Anend the finding (Deeisloa, p. •) as to 
removal and sals of 8 rugs owned by defendant to read! 

"Defendant never authorised the renoval in 1968 
or sale in 1961 of her two Persian ruga,” 

(1) Anend the finding (Deo. p. 6) as to defend¬ 
ant's shangs of realdonee to reads 

"Defendant rsnovsd fron 686 Park Avenue, Vow York 
City, to her new hone In Las Vegas, Nevada in 
Septsaber, 1968, at that tins her oosupansy as a 
tenant of Apt. 8-C, 681 Park Avenue fron July 1969 
was ternlnatsd, she being a holdover tenant fron 
Ostober 1967 to September 10th, 1968." 

(4) Anend the finding that Medulre shanged her 


















Notion for New Trial. Etc. Under Fn-Civ. P. 52(b) and 59 27 

residence la Jane 1967 (Dee* p. 7) to reads 

"Defendant Maintained bar New York apartsent at 
686 Park Avenue from July I960 to 3epteaber 50th, 

1968, before and after acquiring title to another\ | 
reeldenoe In lag Vega* in June 1967." / 

(6) Aaend the finding that defendant was/Absent 
fro* New York after June 1967 to read! 

"Defendant wae never absent fro* New York lor four 
continuous Months fro* June 1967 to October 1st, 1966* 

(6) After performance of defendants engagement 
whether in or out of lew York (except at las Vegas) defend¬ 
ant Invariably returned to her New York apartment. 

(7) Prior to September 1968, defendant soldo* 
stayed at her Las Vegas residence* 

(6) Aaend the ooneluelon of law (Dee* p* 8) that 
no olai* by plaintiff is barred by the 6-year statute of 
liaitatlons (CPU! 816) te read, eonaiatently with the 
findings of fast as so encoded, to readt 

"The olai* of plaintiff except as to three iteas 
of goods or services* amounting to 9584*10 (lx. 1* 
Invoices Nos* 6ft* 64 and 66) is barred by defondant's 
affirmative defence of the Statute of limitations and 


the Statute was not tolled under CPUS 807, second 
olouse, by defendant's departures from the State for 
four continuous months*" 

(9) Aaend the conclusion that plaintiff Is 
entitled to recover a subtotal of $81,840*54 or the net sub 
of $16*840.54 to reads 

"Plaintiff is entitled to recover for items and 
servloes not barred by the statute the sum of $584*10, 
with appropriate interact, against which should be 

thm 61.000.00 trained bv olaintlff on the sale 
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Motion for Now Trial, Etc. Under Fr. Civ. I*. 52(b) and 59 28< 

of defendaafc'e N|i»* 

(10) Amend the sons la si on that the aaaaa of 
nation for invoiced goeda vara denanda for payment, that 
for the non-lnvolood bathroom the broach ooourred an 
September lit, i960, that tho oauaaa of nation accrued from 
tho datoo of tho lnvoloes and the broaeh and intoroat of 
#11,879,80 awarded to plaintiff to the data of Judeant by 

XT ' 

striking out auoh award fro* the judgment and inserting in 
lieu thereof the aaount of appropriate internet on #084.10 

i 

fro* Auge at 86th, 1999 to the date of Judgment, offset, 
however, by the su* of #1,000. Mentioned above, 

(11) The Court erred in law in imposing upon 
defendant the burden of proof as to her presence in New York 
after June 1967) if not, she has sustained the burden of 
her presenee in New York and aaenability to service of con¬ 
structive or subetit ted process therein. 

(18) Add to the conclusions of law that plaintifl 
with due diligence could nave served defendant with process 
by substituted service up to Oetober 1968 under Sections 
890 and 851, C.P.A. 

(19) The Court's construction of M.Y. CPU 807 
In conjunction with CPLR 218(b) was erroneous and beyond iti 
powers. 

(14) The Court erred in assuming Jurisdiction 
with respeot to causes of action not ariaing under ICC CPLB 
902(b). 


The grounds of this notion are stated in the at 
taohed affidavits and In the accompanying memorandum. 


i 



Pursuant to PR Civ P &P, defendant requests that 
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Motion for New Trial, Etc, Under Fr, Civ. P, 52(b) and 59 

a date be eat for oral ar«uaont, after fixing a tiaa within 
whieh defendant nay file reply affidavit a. 

Dated* January 10th, 1974, 


VEX DISOB ft RO 


Attorney a for Defendant, 
300 Madiaon Avenue, 
Vow York, V, Y. • 10017 

(W 8-1443) 


Loan, DBIMKbR ft WKIBSTBXY, B3Q8., 
Attorney* for Plaintiff, 

33 Veat 44th Street, 

Bow York, B.Y. - 10053. 








■ Vr r «,2*$ ' i' : i -y •/.'■ . ‘ ... . . 

AFFIDAVIT OF CLIFTON F. HEIDLICH. JANUARY ID 147b im 
SUFFONT OF DEFENDANT'S NOTION FOR NEWTRU^’e!? ’ 

UNITED STATES DISTRICT COURT. 

SOUTHERN DISTRICT OF NEW YORK 

(Same Title) 


STAY! OF MW YORK ) 

_ « 88.1 

COUNTY OF NEW YORK ) 

CLIFTON F. WEIDUCH, being duly worn* eeyss 
X. I am an attorney, represent the defendant, 
and have been a memb er of the New York Bar and of the 
Southern District Court Bar si nee 1988. 

*• 1 Shi* affidavit in support of defendant'll 

motion for a partial new trial and to set aside and amend 

* 

certain findings and conclusions of law and the Judgment 
entered herein on January 8rd. 1974. 

3. The motion is brought on pursuant to Federal 
Rules of Civil Procedure. 88(b) and 60. 

4« A partial new trial is sought by defendant on 
the finding of fact by the court that defendant "cMnged 
her residence" from New York in June 1967* Throughout 
this 11tiation, plaintiff has contended that defendant's 
acquisition of title to another residence in Nevada in 1967 
l p o° fdeto made her a non-resident of New York for toe 
purpose of tolling the 6-year etatute of limitations (CPU 
207, Clause 8). 

6. See plaintiff's trial brief at pages 18. 14, 

17 on the contention that defendant's mere acquisition of 
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Affidavit of Clifton F. Vfeldllch, January 10, I97*», In 91a 
Support of Defendant's Motion for New Trial, ate. 
another raaidanea outside Mew York per as tolled tne statute 

of limitations. 

6. Defendant's eounael waa taken by surprise by 
the deelaion, whleh apparently aeeepted too contention of 
plaintiff as to non-re aide nee and lapossd the burden of 
proving her presenae in Mew York after June 1067. In tne 
context of service of proeess Dean McLaughlin has saldt 

"A person nay have many residences, l.e., places 
where ha lives* but he nay have only one domiciles 

the place he regards as his'horns 

7. Consonantly after receipt of the deelaion 
nor el n 1 immediately called Kiaa MoOulre at Las Vegea, who 
was ill at the tins, tut was than given the name of Fred 
Alexander, whose affidavit as to defendant's not moving from 
Mew York in June 1067 or prior to October 1968 la attached 
to this motion. 

8. In addition deponent requests permission to 
submit defendant'a original oontraets of tier performances 
In 1967 and 1968, to aora of widen aha testified on tne 
trial, amrked as Exhibit B for Identification, but whleh 
wars inadvertently omitted from the Exhibits submitted by 
counsel at the elose of the trial. 

9. Such contracts together with the testimony of 
defendant and her secretary will establish that defendant 1 
the period after June 1967 waa never absent from New York 
for more tmn four continuous months. These contrasts 

A OVA and AFTRA, variety and television and radio perform¬ 
ances, were testified to la part by defendant when called 
as a witness on plaintiff'a case, but such testimony was 
discontinued at the Court's suggestion. Through oversight 
it waa net resumed as part of defendant'a ease. it is of 
eruelal significance in view of tne burden of proof imposed 
on her as to her absence from Mew York. 


8 . 









Affidavit of Clifton F. Weldtlch, January 10, 1974 In 32a 
Support of Defendant's Motion for Maw Trial, ate. 

10. Ooplaa of the first paga of aaah contrast 

t 

t»ve boon Ms to ahow the datas of engagement la or out of 
Saw York and Laa Vega* and will bo sorvod apoa plaintiff • 
Incidentally, plaintiff's counsel In the sourso of de¬ 
fendant's deposition, In two parts* reguested that he be 
furnished with the contrasts for the years 19dd* 10*7 and 
IMS* 

11. As defendant's attorney I wish to explore the 
issue of the rendition to defendant of a faaadurlttea invoice 
or bill* dated May 1068* in the aaouat of #t*64l.95. 
Although the second largest item in plaintiff's claims* the 
paper was not furnished to am until October 197g on the eve 
of trial. See Exhibit 1 Wo. 45). 


Sworn to before mo this 
10th day of Jam ary * 19 
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AFFIDAVIT OF FRED ALEXANDER, DECEMBER 24, 1973. IN SUPPORT 
OF DEFENDANT'S MOTION FOR NEW TRIAL, ETC. 

UNITED STATES DISCTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


(Same Title) 


STATE OF NEVADA ) 

COUNTY OF i • > S8 « : 

FRED ALEXANDER, being duly sworn, deposes and says: 

1. I an a general contractor, licensed in the States of Nevada 
and California, and reside at 350 Rancho Drive, Las Vegas, Nevada. 

2. I know the defendant, Phyllis UcOuire, whose present resi¬ 
dence in Las Vegas at 100 Rancho Circle is near mine. 

3. Miss McGuire employed me to do remodeling, lighting instal 
ation, cement resoration, to build a tennis court and work on two 
swimming pools and a reflective pond in accordance with local regula¬ 
tions 

e 

4. In July, 190? I started work on the property, oonelstlng 
of two houses and extensive grounds. Kiss DoJulre having purohased 

the premises the preceding June. 

5. These Jobs and incidental ones required my presence on the 

prenlses every da, exo.pt Sunday from July. 1967 until January, 1968. 
During that period while I was aotually on the premises I seldom saw 
Dls, DoOulre for she was not living there. Dh.n I had to speak to her 

about my work I called her apartment in l»’ew York City. Such calln, at 
least t-.TO a month, worn made to the New York apartment from the 
summer of 1967 until ny last bills .vent out in the summer of 1968. 


3 itamer of 1967 until ny 








!) Affidavit o? Frad Alaxandar, Oecambar 2k, 1973, In Support 
:i . of Oafandant't Motion for Naw Trial, ate. 

ji On occasion I spoke with Ulss UoGuire or hor secretary when she nu 
(' not in. In that event the oalle would be returned later by Miss Uo- 


j Quire 


i( 6* At the request of defendant's attorney, Clifton F. tfeidlloh 

f; I have searched ay reoorda to fix the exaot dates of 


ay calls to Hew York 
but find that lttss UoQuire gave ae and ay Bother her telephone oharge 
oard that was used, by us on calls to the Hew York apartment. Uj mother, 
Eileen Alexander, was attending to looal Las Vegas bills of Hiss UoOuire , 
in the summer and fallrof 196 s in the absence of Hiss McGuire, 


Among the 

ij items, I am informed and believe, was one in the neighborhood of $4500 
j for moving aharges incurred by Kiss UcQuirk. 

7. To the best of my reoolleotion it was in the late summer 
J| of 1968 that I saw two moving vans unload at 100 Rancho Circle. Ulss 

,, UoGuire was not present tut her housekeeper, Ulss Jobe, supervised the 
,, unloading of clothing and household furnishings. 

8 . In 1968 when my work did not require daily attendance at 
ji 100 Ranoho Clrole I was permitted to use Miss UoOuire's tennis oourt. 

I often played there and as areault oan state that prior to October, 
j 1968 when her personal belongings and furnishings were moved in, jUtf she TJip 

MOT stay in her house for more than several days at a time. Throughoui that 

1 ( 

period Ulss UoGuire oooupied her home in Las Vegas but infrequently 

l' 

II 

. when her engagements there at Caesar's Palace 
formed. . 


elsewhere 


Sworn to before ae this 

of Deoember, 1973, 


Notary Public 


My Cf.r.vrtSiicn j«>. i*. |j; 















J5a 

AFFIDAVIT OF ISIDORE DRIMMER, SWORN TO ON JANUARY 28, 1974, 
IN OPPOSITION TO DEFENDANT'S NOTION FOR NEW TRIAL, ETC. 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

(Same Title) 

STATE OF NEW YORK ) 

SS. : 

COUNTY OF NEW YORK) 

ISIDORE DRIMMER, being duly sworn, deposes and says: 

I am a member of the firm of LEIGHT, DRIMMER WEINSTEIN, 
attorneys for the plaintiff herein and make this affidavit in opposition to 
the defendant's motion for a partial new 1 trial and to set aside and amend 
certain findings of fact, conclusions of law and the judgment entered herein 
on January 3, 1974. 


The defendant has failed to allege any factual data unavailable to the 
defendant prior to the trial of this action that warrants the amendment of the 
findings of fact and the conclusions of law. 


To warrant a new trial on the ground of newly discovered evidence, 
the evidence must not only have been unknown to movant at the time of trial, 
but also the movant must have been excusably ignorant of the facts so that 
they could not have been discovered by diligent search ( Ionian Shipping Co . 
v. Tyson Shipping Co. , D. C. N. Y. 1969, 49 F R. D. 324). The evidence 
must be material and not cumulative or impeaching ( U. S. v. Pe 


r. A N M 



1972 458 F. 2d 535, U. S. v. 41 Cases, C.A. Tex. 1970, 420 F. 2d 1126) and are 

1 \ 

not favored ( Mittlieder v. Chicago and N, W. Railway Co ., C.A. Neb. 1971 441 



4 * 







Affidavit of ItioW* Dr Inner, Sworn to on January 28, 1974 36a 

In Opposition to&afandant*s Motion for Maw Trial, ate. 

F.Zd 52). 

Defendant has failed to eet forth any excusable reason why Fred 
Alexander was not produced at the trial. His projected testimony would 
at best be cumulative to the testimony rendered by Miss McGUIRE and 
Miss Job on the trial of this action. Such testimony also is not documented 
and is based upon his best recollection. 

The fact that defendant's counsel was taken by surprise by the decision 
which apparently accepted the contention of plaintiff- as to non-residence is 
not a sufficient ground for a new trial. The affidavit in support of the motion 
recites that the defendant was taken by surprise by th e decision. He does not 
allege that he was surprised by the testimony. Even if the record showed 
reasonable genuine surprise on the part of the defendant due to the evidence 
introduced by the plaintiff, his failure to ask for a continuance to allow him 
to prepare for presentation of rebuttal testimony and permitting the cause to 
go to judgment should not thereafter be grounds for an opening of the issues 
by the granting of a new trial. 

(Moylan v. Stciliano, C. A. Guam, 1961, 292 F. 2d, 704. ) 

The contracts of AGVA and AFTRA not introduced in evidence through 
oversight have no effect upon the decision herein. These contracts merely 
indicate that during the dates there indicated that the defendant performed in 
the places indicated in the contract. In fact, the introduction of these con¬ 
tracts in evidence would strengthen the fact that the defendant was a resident 
of Las Vegas, Nevada rather than New York. The testimony given by both 
Miss McGUIRE and Miss Job was that after each engagement out of the State 
of New York, the defendant returned to New York and remained there until 
the next engagement. The Court did not credit this testimony. The contracts 




Affidavit of Isldoro Drlamr, Sworn to on January 28, 1974 37a - 

In Opposition toOafandpnt's Motion for Haw Trial, ate, ^ 

defendant is proposing to offer in evidence would discredit defendants. 

Paragraph 24 of the contract dated April 24, 1968 provides that the defendant 
who was to perform in Nashville, Tennessee would receive at no cost to her 
one first class round trip air fare between Las Vegas, Nevada and Nashville, 
Tennessee. 

The contract dated March 20, 1968 between JohnnyCarson and the 
defendant which calls for four weekend performances in Maryland provides 
for the defendant to receive the equivalent of one round trip jet air fare 'from 
Las Vegas, Nevada to New York and return to Las Vegas, Nevada, in connec¬ 
tion with each of the weekend assignments". This seems to contradict the tes¬ 
timony rendered by the defendant and Miss Job, that she returned to the New 
York apartment immediately following each engagement. In addition, the 
introduction of the contracts in evidence would not add to the specificity 
about the amount of time defendant spent in New York. 

Deponent does not recall that this Court suggested that the defendant 
discontinue the offering of any testimony with respect to the said contracts. 

Plaintiff therefore respectfully prays that th c defendant's motion be 
denied in its entirety. 


I'SIDORE^DRIMMER 




Sworn to before me this 

day of Januaryj/1^74. 

/:/'■ c 


ROIBtT A. 6CRSHUNY 
Netary Public, Stole of Now Ym 4 
No. 40*1414471 

Qualified i* Waitcheeter Caunty 

CeswlMlaa fastraa Merab 10, It70 











38a 


REPLY AFFIDAVIT OF CLIFTON F. WEIDLICH, SWORN TO ON 
FEBRUARY 19, 1974, IN SUPPORT OF DEFENDANT'S NOTIONS 
UNDER FR. CIV. P. 52(b) AND 59 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK 

(Sane Title) 

STATS CF KFV YORK ) 

* S3. I 

COUNTY CF NEW YCRK ) 

CIIFTCN F. VFJDIICH, being duly evorn, says* 

1. I an one of defendant'• attorneys and make 
tbia reply affidavit in support of defendant's motion 
pursuant to FRCP 52 and 59* 

2. This is o court action in whioh defendant, 
before entry of judgment, ae.de a timely motion for partial 
now trial and to amend ond alter the finding* cf feet and 
conclusions of law aet forth in the court's opinion. 
Consequently, proper relief may be granted by something 
less than a full new trial, 3ucb as the talcing of additional 
testimony, amendment of findings, conclusions or judgment. 

Moors's Manual, p. 1733* 

Phelan ▼. ’-'Addle States ril.Corp,, (CA 2d, 1954' ■» 

2T5"> 2d“T^ 

Ryans t, Flovins , 159 F^giipp. 234* 

3. Moreover, once a timely mctlcn undor Rule 59 
baa been filed, tho court t;ay in the exorci.se of juaicinl 
discretion allow the itc-vAng party to state additional 
grounds for granting che motion (Aicaro v, jear Jor^eov, 

Inc. (V IlJ l c ,42) 3 ?RL> 61, rov'd cn other grounds ljO F 21 
767. In defendant'a Reply Me:aorar,t!un l«ew York deciaions 








Reply Affidavit of Clifton F. Maldltch, Sworn to on 39a 
February 19, 197b In Support of Defendant's Motion* 
under Fr. Civ, P, 52(b) and 59 
are cited to tba effect that tbe six-year limitation is not 

tolled by defendant'* absence from New York (CFIR .V2(t»)(l) 

on aeecunt of CriR 207(3)» which make* tolling provision* 

inapplicable while personal Jurisdiction over dofenaant may 

be obtained without personal service in New York. 

M arcus v, Slcnker, 20 !IY 2d 620 (1967). 

Burris v, Alexander, $1 M 2d 5b3» 273 KYS 2d 5k2. 

—(TO6). - 

This argument and those authorities were not pressed or 
cited in our Main Memorandum, although the argument vis 
advanoed on the trial on defendant's motion to dismiss, 

b« Plaintiff has submitted no memorandum on the 
law so far and opposes both branches of defendant's motion 
largely on the ground that Pred Alexander's testimony 
would be merely cumulative, is not documented and nc reason 
is given for the non-production of h^s testimony at the 
trial, I was taken by surprise by the dooision'a accept¬ 
ance of defendant's dual contentions of non-residorce in 
New York after Juno 1567 and of the imposition of the burder 
of proof on defendant to show presenoe in the state as a 
result of removal (Opinion, pp. 6-8), It was my long 
eonsidered belief that defendant's absence from New York foi 
four continuous months, and not mere non-reslderce clone 
would toll or suspend the six-year statute of limitations. 
Accordingly, I did not suppose that Nr, Alexander, in 1567 
and still a resident of Las Vegas, had actual knowleare of 
Miss McGuire's physical presence in New York, 

9, As long ago as almost tha inception of this 
action, plaintiff in her demand for admission of facts 
asserted that dofendsrt was a non-rosldent of New York in 
1966, 1967, 1568 and 156s, l-ut prior to August 26, 1969, 

To call Mr. Alexander as a witness as to the oecupancy of 


Z> 
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Reply Affidavit of Clifton F. Weldllch, Sworn to on 40a 

February 19, 1974 In Support of Defendant's Motions 
Under Fr. Civ. P. 52(b) and 59 
defendant'a Rev York apartment and her absence* as a 

performing ortlat from Now York In those years did not 

appear to me material to defendant's defense. 

6. Attaobed hereto Is a copy of advlee of 
charge of $5*626.04 made to the account of Phyllis McGuire 
with the First National tank of Nevada at las Vegas for 
cashier's Check No. 53267 on Cctober 9th, 1966 to United 
Van Lines. Reference thereto was made by defendant cn 
the trial but was not substantiated by this documentary 


evidence. 


7. Defendant's testimony as to original ACVA 


(American Guild of Variety Artists) and AFTRA (American 
Federation cf Television and Radio Artlata) contracts did 
not extend to the year 1566. Consequently, the seeming 
contradiction mentioned on pages 2 and 3 of the Drlramer 
affidavit la wrong. Furthermore, in that sane year a 
contract with Johnny Careen, dntod February 6th, 1566, 
provides for payment to the Artist (defondant) of one first 
class round-trip air fare between Now York and Miami, 


Florida. 


6. Cn defendant's derosltlon production of the 


AOVA and AFTRA oentracts were requested by plaintiff's 
counsel] when produced be declined to examine them. 

Those dated in l r 67 and 1566 (before Cctober 1st, 1566) are 
clearly material on the quantum of time spent by defendant 
in New York after June 1567. Cthcr contracts, not bore 
submitted, can be verified by other reoords of Miss 
McCulro, such as her Fan Mail Diary. 

9. 1 have ordored and paid in advance for tho 

trenccrlpt of the trial testimony and evidence and roapoct- 
fnlly refor the court thoreto cn any questions of fact. 

10. Copy of handwritten invoice of plolntlff. 
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Reply Affidavit of Clifton F. Weldllch, Sworn to on 4ta 
February 19, 1974 In Support of Defendant's Motions 
Under//. Civ. P. 52(b)«nd 59 

dated May 1562, la attached hereto. cn the actual data of 
delivery and to when, 2 wish to Inquire of plolntlff and 
others. It la found in Plaintiff'a Exhibit Cno (romsbered 
45) hut was not furnished to me until October 30th, 1573 
on the eve of trial wheresa coplea of acme forty-odd other 
invoices were given to me considerably prior thereto by 
plaintiff's attorneys. 

11. Attention is called to the recent decision o 
the New York Supreme Court, v'estchester County, in Matter 
Schoenholtz holdings 

"This court Is rot of the opinion that the mere 
forwarding of a hospital invoice constitutes a demand 
of payment." 

(K.Y.I.J., Jan. 17, 1574, Supreme Court, 
Westchester County, olifkln, J.)« 

12. At page 7 this court stated that defendant 
contended that plaintiff could have served her under tho 
long-arm statute or by seme form of substituted service, 

N.Y. CFIR 30S(5). It bod no antecedent in the CFA and 
was designed to afford special types of ssrvlce when all 
aveuues were exhausted. A basis of jurisdiction must 
exist (which did here by virtue of 302(e)(1)) f^r it is 
purely e notice statute. 

McLaughlin, Commentaries, McKinney, Vol. Tb, 

P. 308. 

Apparently this section was available to plaititlf 
after 1563 bs wall aa the substituted aarvlca \ revisions in 
subdivision 4» but sveh form of service could not bo made 
without due dlllrence. Furthermore, by vlrtuo of CFIP y)l t 
the substituted service under CFA 230, 231 was not closed 
to plaintiff. 

Dobkln v. Chnmnn, 21 N.Y. 2d 161, 236 K.E. 451 

“nriTbB).- 

beyond any doubt tho ci.i.rt on ox pnrt.e upplite- 

4 . 










Reply Affidavit of Clifton F. Meldllch. Sworn to on 4 

February 19, 1974 In Support of Defendant 1 • Motions 
Under Fr, Civ. P. 52(b) and 59 
ticn could devise a method of notice service upon such a 

wall known person as Miss McGuire. 

13. The following corrections and addenda In 
our main brief are 1 

(1) Page 16 1 . 6 — 302 (a)(l)j 

(2) Page 20. In line 1, 1$73 should be 19?4 j 

Invoice dated 12/26/61 to Invoice* 

8 "* DcC - 261 «« <■«: nu5K53 


Z/ t.'//■#>. - ■ 


Sworn tV before ^ao this ) 
15th dayNof February. 1574.) 


' • *7:r V'tv.'V 


' :t;‘r 


’ t. 5511 , v. ^ ^ 


» A A) 


TTU: WEIflT 
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ORDER OF LUMBARD, C.J., DENYING MOTIONS UNDER FR. CIV. P. 

52(b AND 59 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

(Same Title) 

* 

LOMBARD, Circuit Judge; 

Defendant ha* moved this court pursuant to F.R.Civ.:». 
52(b) and 59 for a partial new trial and/or aaenteents to 
the findings of fact and conclusions of law contained in the 
opinion of December 13, 1973. 

Defendant counters the court's finding that she did 
not meet her burden of proof in showing that she was not 
absent from Raw York by offering to introduce new evidence. 

I 

She says that she did not introduce this evidence because 
her counsel was surprised at the court's ruling that she had 
the burden of proof on this issue. This arguaent lacks 
substance. The parties had both submitted m e m oranda before 
trial Which argued that the other aide had the bu rd en of procf 

* 

Sitting by designation. / 

(r) 








Order of Lumbard, C.J 


Denying Motions Under Fr. Civ. P. kk 
52(b) and 59 


dne diligence. Wright * Miller. Federal Practice and 
Procedure $ 2808 (1973). Here these la no showing of due 


said that H.Y.C.P.L.R. S 207(3) did not apply in this 


c laim s that 5 218(b). Which allows actions accrued before 


applies only to provisions barring actions not brought with, 
a certain mariber of years and not to 1 tailing provisions. 


while entitled to s 


2d 020, 284 H.Y.S. 2d 710 (1967), the Court of Appeals held 
without opinion that the statute of limitations had in fact 


that § 207(3) applied to actions which accrued before 
Burris v. Alexander Manufacturing Co.. 51 Mlsc. 2d 543 
















Order of Lumbard, C.J., Denying Motions Under Fr. Civ. P. 45a 

52(b) and 59 

273 H.T.S 2d 542 (1964). ws a decision by a trial coar t 
Interpreting Tennessee statutes allegedly analogous to Hen' 

York las. 


While th e s e authorities tend to su ppor t d ef e n d ants 


position, the court is not bound to folios thma. The 
of s 218(b) is to allow the action unless it is barred by bot}i 
the old and the new statutes of limitations. Certainly the 
tolling provision is an integral part of the statute of 


limitations. There is no good reason not to apply the 
transitional provisions of $ 218(b) to the tolling provision 
as veil as the provisions requiring that actions be b r oug ht 
within a certain tine. 


Defendant's other claims of e rror have 
and are without merit. 

Accordingly, the motions are in all respects 
SO ORDERED: 


considered 






J. EDWARD LOMBARD 
Circuit Judge 
(Sitting by designation) 


e 



Dated* February 7, 1974. 
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DEFENDANT'S MOTION FOR RE-ARGUMENT AND STAY WITH AFFIDAVIT 
OF CLIFTON F. WE.OLICH OF MARCH II. DENIM b? *55 

ENDORSED 

UNJTED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK 

(Same Title) 

Defendant moves the court for reargue eat of her 
motion heretofore mede under FRCP $2 and 59 and denied by 
order and memorandum of the court (Lunbard, C.J.) on Februar 
27 th, 1971*.. Zn connection therewith defendant praya that 
a stay of execution be granted until the hearing end de¬ 
termination of this notion. 

The grounds of this motion are stated In full 
particular in the accompanying affidavit of Clifton F. 
Weldlloh. 

A time for the hearing of the motion at the oourt' 
convenience Is requested on or after Maroh 18 th, 1974, »t 
11tOO A.M., at the Judge's Chambers, United States Court 
House, Foley Square, Rev Ytrk, h.Y. 


Dated, Rev York, N.Y., 

March 11th, 1974. 


WCID1ICB k ROGERS 


CIIFTOI F. VEIDLICH, Partner, 
Attorneys for Defendant, 

300 Madison Avenue, 

New York,, R.Y. - 10017. 

(MU 2-1446). 


height. Drlamer k Weinstein, Kaqs., 
Attorneys for Plaintiff, 

36 Vest 44 th Street, 

Rev York, R.Y. - 10036. 
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Defendant's Motion for Re-Argument and Stay, with Affidavit 
of Clifton F. Wetdllch of March II, 1974, Denied by Memo 

Endorsed 


STATI OP 1SV YORK ) 

t 88.1 

COD ITT OF HEW TORI ) 

CLIFTOI F. WKIDIICH, being duly sworn, deposes 

end aayai 

1* As ons of defendant's attorneys, duly admitted 
to practice before this Court in 1926, and to the Supreme 
Court of the United States in 1930, I make this affidavit in 
support of our alient'a application for reargument of her 
motions, which we made under F.R. Civ. t 52(h) and 59, and 
both of which were denied in tote by order of this Court 
entered herein on February 27th, 1971*. 


THI RDLUO THAT THIS U.S. DISTRICT COURT IS HOT 

5SHS ?KRTI1, ® r T H1W TORI DKCI3I0HS IB THIS 

PIYHR3ITT ACTICH HOH 0B8T AHT8 HRXH R. CO. v 




2. The nemo ran dum-order of Circuit Judge Lunberd 
(sitting by designation on the trial of the instant aotlon) 
states that while these authorities (State Court decisions 
cited by defendant) - 

"tend to support defendant's position, the court is 
not bound to follow them." 

3. That sonclusion seemingly was reached ss to 
»• SI anker (20 H.T. 2d 820, 19*7) because the Hew 

York court of last resort decided it without opinion* as to 








Defendant's Motion for Re-Argument end Stay, with Affidavit 41 
of Clifton F. Me Id Itch of March 11, 1974, Denied by Memo 

Endorsed 

Burris v. Alexander (51 Mlso. 2d 543, 1966) beeeuse It wee a 
nlel prlua decision "interpreting Tennessee statutes alleged¬ 
ly analogous to lew York law" (Memorandum, pp. 2-3)• 


If. The lamfaark ease, Erie Railroad Co. v. 
Tompkins (30if U.S. 64), decided in 1938, overruled the 
doctrine pronouneed in Swift v. Tyson (16 Pet. 1) almost a 
century before. Speaking through Brandeis, J., the Court 
abandoned the prior doctrine of Swift v. Tyson looto^to 
consistency or uniformity of decisions in Federal Courts 

throughout the country. Absent a goveXng Federal statute 

,1 

or constitutional provision, the Court held that the true 
uniformity of justice to be sought was consistency on the 
same rule of decision within the state where the litigants 
were at issue, whether in a State or Federal court (304 t'.S. 
64, at 78). 

5. The new Mew York Civil Practice Law & Rules, 
replacing the old Civil Practice Act and Rules of Civil 
Practloe, achieves aeasuresbly more uniformity of procedure 
in the various state courts than any of the three predeces¬ 
sor acts (Welnstein-Korn-Mlller, 4101.05). 

6. Under both the new New York Laws and the old 
Practice Aot appeal practloe in the intermediate Appellate 
Division and in going to the Court of Appeals la much more 
complex than, say, in Conneotlout, where no intermediate 
eourt exists between the general trial court (Superior) and 
the highest oourt (Supreme Court)• There the general 
requirement is that only final jud^aents or orders are 
appealable. Zn Mew York, on the other hand, almost any and 
all orders are appealable to the intermediate Appellate 
Division of the Supreme Court. 

7. For many years in lew York the sole method of 
appeel /on non-comatitutional questions? to the Court of 

2 . 









Mot,on for Re-Argument and Stay, with Affidavit 
of Clifton F. Weld!Ich of March II, 1974, Denied by Memo 49a 

Endorsed 

Appeals from a non-final determination of the Appellate 
Division was, and atill is, by leave granted by the 
Appellate Division (CHR, 5602(b), Cohen k Karger, Rev. Ed., 
182 n. 13). Although certain appeals from final Judgments 
and orders not allowed »a of right, may be granted by both 
the Appellate Division and the Cr t of Appeals, the lower 
Appellate Court rarely, if ever, grants perroijaicn to appeal. 
Presumably, this policy is followed in the belief that the 

Court of Appeals can better Judge whether an appeal should 
be allowed. 

8. The practice in review by the Court of 
Appeals of non-final determinations of the Appellate Divi¬ 
sion requires the latter court to certify ell questions of 
law it may have to the higher court. Despite permission 
granted, the eppeal will not be entertained unless questions 
are certified (Cohen k Karger, Powers of the Mew York Court 
of Appeals §05)• 

5. In the light of this rudimentary sketch of 
hew York State appeal practice, we lock at Marcus v. Slenker, 
20 K.Y. 2d 620, 20 4 NYS 2d 710, cited by defendant in her 
repiy brief as a controlling New York State court decision. 
Handed down in 1967, when Miss MoGuire, the defendant herein, 
cmcededly acquired another home in Nevada, that Court of 
Appeals' ruling is deemed of no binding effect upon this 
trial federal court, sinoe - 

"the Court of Appeals held without opinion that the 
statute of limitations had in fact been tolled, 

in th# indi c«t»d that 

196j " £uPLR 7 applied to actions which aoerued before 

10. 1 olted that decision in our reply brief and 

quoted the ruling of the Court of Appeals as set out in the 
memorandum of opinion; in addition I said on page 3 of the 
brief that the Appellate Division had unanimously affirmed. 
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Defendant's Motion for Re-Argument and Stay, with Affidavit 
of Clifton F. Weidllch of March II, 1974, Denied by Memo 50n 

Endorsed 

without op ip ion , an order made at Speolal Tewi, per Hecht, J.| 
further, it had certified to the Court of Appeals the 
question: "Was the order of Special Term proper?" I 
believe that such fora of certification is still In order. 

11. This District Court, 1 respectfully submit. 
Inaccurately ruled that the statute of limitations in 
Slenker ( supra ) had been tolled and it Irrelevantly referred 
to Mr. Justice Hecht's ruling to the effect that 207(3) 
applied to aotlcns scorning before 1963. There the appeal 
was allowed and taken from the order of the Appellate 
Division and not fr*m that of the 3uprame Court. The only 
question before the Court of Appeals was the propriety of 
the order of the Appellate Division, unanimously affirming 
the order made below at Special Tens. The question certi- 
fled to the Court of Appeals by the intenaediste appellate 
court whether the court of first Instance had ruled oorrect- 
ly was answered "yes”. 

12. In fact the three-year period of 1 imitation 
In Marcus was partially tolled, but waa not completely 
berred, for twenty nonths, when the three-year statute 
resumed running on September let, 1963. After that date 
jurisdiction under CPIR 302 (long-arm statute) could heve 
been obtained over defendant without personal service In 
New York and the CPIR made tolling provisions inapplicable 
while suob jurisdiction could be obtained (C1IR 207(3))* 

13. While granting the motion for leave to appeal 
its determination to the Court of lest reaort, the Appellate 
Division naturally refrained from writing an opinion on the 
question of law it certified for opinion. So it wrote no 
opinion in Marcus, but the lack of an opinion in no sense 
detracts from atare decisis . 

14.. Turning to the second oase cited by defendant 

4 * 








Defendant'* Motion for Re-Argument and Stay, with Affidavit 
of Clifton F. Weld)Ich of March II, 1976, Denied by Memo 51a 

Endorsed 

in hep reply brief ( Burris v. Alexander Mfa* Co. . 273 N.Y.f.. 
2d 5 42 )# it also eat with this court's disfavor supposedly 
because it was a trial court decision of the New fork 
Supreme Court "lnterpretlng-Tennessee statutes allegedly 
analogous to Mew York law." (Memo of court, pp. 2-3). 

15. The second clause of CPIR 207 (continuous 
absenos from Mew York for four months or mor*) is applicable 
tc both resident sod ncn-resldent defendants. 

Mejera v. Credit__lj^cnnal8e, 259 M.Y. 355 (1532). 

The clause is also applied to causes of action which have 
accrued outside Mew York. In such esses CPIR "borrows" the 
limitations' statuts of the foreign state, where CPLR 
incorporates a foreign limitation into Mew York; law as an 
additional limitation, it incorporates the foreign tolling 
provision with it. This wsa done in Burris , but not as an 
interpretation of Tennessee statutory laws allegedly analog¬ 
ous to Mew York law. By virtue of CPIR 202 the Mew York 
Supreme Court was duty bound to construe the foreign state's 
statute of limitation, the tolling period thereto and the 
long-ana statute under which the action was brought in New 
York. Regretatly, this peculiarity of Mew York's conflict¬ 
ing f rcoedure was not mentioned in defendant's Reply Brief. 

Burris v. Alexander Mfx. Co. . $1 M 2d 543, 273 

NTS Zd 54z. 

Pal jle v. Leavitt . 54 * 2d 651. 263 KYS 2d 328 

Preyty v. Dr ake. 18 M 2d 887 , ?91-2, 152 NYS 2d 

2717 276r7TT955). 

Velnsteln-Korn-Miller, Vol. 1, f207.03. 

16. In view of the "borrowing" atetute of New 
York it cannot be properly aald, as this court did, that the 
statutes of a foreign state, similar to Kew York "law", were 
Interpreted by our Supreme Court. 


5 
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Defendant's Motion for Re-Argument and Stay, with Affidavit 
of Clifton F. &ldtich of March 11, 1974, Danlad by Memo 52a 

Endorsad 

17* Both of the olted eaaea ( Herons Id the New 
York Court of Appeals and Burris in the New York Suprsme 
Court, were instituted under long-ana statutes, as was the 
esse at bar. In both cited cases the statutory period 
resumed running after the long-ana statute and CPLR 207(3) 
became effective. So, here, the six-year period, which 
sterted running in 1961 continued to run without interrup¬ 
tion until August 26tb, 1969, when process was delivered to 
defendant in Nevada. In the ease at bar there was no 
resumption of the statutory period, slnoe no tolling thereof 
had 
Sim 

June 1967, it was not possible to toll the limitation period 
prior thereto. As Dean MoLaughlin well saldi "An import¬ 
ant by-produot of the holding that CPLR 302 is retroactive, 
la that the statute of limitations against non-domlcillaries 
/Bias McGuire in this instance/ .... resumed running on 
September lat, 1963 and no further toll is available.* (p.2. 
Defendant's Reply Brief). Of course, it la to be noted 
that in the ease at bar there was no resumption since de¬ 
fendant did not leave New York before September 1963. 
Thereafter; by virtue of CPIR 207(3) and (302) no toll was 
available to plaintiff. 

16. Thus, it is earnestly submitted, on defend¬ 
ant's behalf, that the mere laok of written opinions in the 
cases cited by her is a factor of no weight in the decision 
of this ease. ?or generations our Court of Appeals has 
left procedural questions to the determination of the 
Appellate Division. In the span of a decade since the 
adoption of CPLR there has been to my knowledge no written 
opinion by the Court of Appeals on these procedural matters. 

6 . 


oommenoed before the new New York CPLR took effec^. 


e defendant was without question both a resident until 1 








Defendant's Motion for Re-Argument and Stay, with Affidavit 
of Clifton F. Weldllch of March II, 1974, Denied by Memo 53i 

Endorsed 

That omission, due to Mew York Appellate praotlee, however, 
is no warrant for a federal trial court to disregard and 
Ignore either certified questions of law answered by the 
Mew York Court of Appeals or well considered opinions of the 
New York Supreme Court. They are stare declala of the 
lsauea submitted. l/nder the Erie v. Tonkins doctrine they 
are substantive law in diversity cases In the Federal courts 
Irrespective of whether they were embodied in written 
opinions of the Court of Appeals or not. 

19. Even before Erie the federal courts followed 
the decisions of intermediate state courts on the applies* 
tlon of state statutory and local law, in the absence of a 
decision on the question by the blgbest state court ( Blair v 
Commissioner , 300 t.S. 5). Citing oases, Prof. Moore says 
that the Supreme Court indicated It would continue that 
policy after Brie (Moore's Manual, f k*20727)• 

In Fidelity Inlon Trust Co. v. Field (311 U.S.169, 


194o) the Court held that the federal courts were bound to 
follow state law as announced by a nisi prlua court in Mew 
Jersey (Moore's Manual, ibid.). We need not traoe In 
detail the application of the Erie doctrine for the state 
statutory construction In Marcus Is that of our highest 
state oourt. The fact that the Appellate Division, without 
opinion, granted leave to appeal on a certified question as 
to the ruling made at nisi prlua (Speolal Term) does not 
wjfilpe out the decision of the Court of Appeals or render it 
without the effect of stare declala . 

In King v. Order of Inlted Commercial Travelers . 
333 U.S. 153» an Inferior trial court decision, not reported 
statewide, waa not followed in the Court of Appeals, Fourth 
Clroult. A further ground of rejection of the decision aa 
state law was that the decision waa not binding In any state 


7 . 





Defendant's Motion for Re-Argument end Stay, with Affidavit 
of Clifton F. We Id11ch of March 11, 1974, Denied by Memo 54a 

Endorsed 

oourt. Of eourse, that reault la a non sequltur with 
respect to the Burris case decided in the Supreme Court of 
the State of lew York. Moreover, the Supreme Court of the 
United States said In that caset 

"K^r is our decision to te taicen as promulgating a 
general rule that federal courts need never abide 
by determination of state law by state trial courts. 

Aa Indicated by the Fidelity Union Trust Co. case, 
other situations in otner states may well oall for a 
different result." 

20. Already this oourt has relied twice on the 

Appellete Division decision in McAvoy v. Harron (26 A.D. 2d 
452). Actually, that oase went to the Court of Appeals and 
was efflmed without opinion (21 N.Y. 2d 821, 235 N.E. 2d 
910) but this learned oourt appears to have been unaware of 
the affinance. See (pinion, pp, 7-8 and Memorandum deny¬ 

ing rehearing, p. 2, top. 

21. The court's novel argument, made at page 3 of 
Its memorandum-order, doea not stand up. It Is that 
|2l8(b) allows the aotlon "unless it Is barred by both the 
old and new statutes of limitation." lot only is there no 
such word "allows" contained In the cited provision, but the 
old end new statutes are the same — six years, and therefor* 
the action la barred by both statutes, absent a valid toll. 
In veritable feet the stetute makes appllceble whichever 
limitation period la longer . In other words, where the 
periods differ under the CPA and CPLR, the longer one 
eoverns. The plain purpose and design of the transitional 
provision, 218(b), is elear today a deoade after It became 

Dean McLaughlin succinctly stated that its promulga¬ 
tion was to avoid any constitutional problems that might 
arise if the limitation period on existing oavsea of action 
were suddenly abbreviated (defendant's Reply, p. 6). 

22. To answer the oourt's observation that there 
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Defendant'* Motion for Re-Argument and Stay, with Affidavit 
of Clifton F. Weldllch of March 11, 1974, Denied by Memo 55a 


Endorsed 

la do good reaaoD not to apply the 218(b) transitional 
atatute to tolling provisions or to the various exceptions 
to tbe many statutea, the atark faet remains that the 
Legislature of lev York did not refer either to tolling or 
exceptions. It aald nothing as to tolling for non-resldenei, 
for absence or for sueh exceptions aa evaslona of service by 
tbe use of false names or as tbe result of infancy, insanity! 
etc. 

THE BORDER CF PRCOF A3 TC TCLLIMO 

23. The court has misunderstood, or misstated, 
defendant*a contention on the burden of proof as to the toll* 
lng of or exoeption to the six-year period of limitation. 

In the mamorandum-order of February 27th, 1974 (p» D it 
states that defendant did not sustain the burden of proving 
a double-negative of faet, vis., "aha was not absent from 
fcev York". Further, that I as her counsel asserted surprise 
at such imposition of proof, which claim is given no credsnci 
beosuae both parties bad argued befor* trial on the Issue 
and the court relied on tbe very case that plaintiff cited. 

24 . In my moving affidavit (par* 4) I pointed to 
plaintiff's trial brief and to three pages, where plaintiff 
contended that defendant's acquisition of another residence 
outside lew York, not her continuous absence therefrom for 
four months, the statutory language , tolled the statute. 
Incidentally, the parties were directed last simmer by e 
Magistrate to serve and file trial briefs on August 13th, 
1574, which defendant did. Plaintiff served no brief until 
two weeks after trial on lovember 27th, 1974* As stated. 

In that brief plaintiff continued to press the ergument that 
another residence outside lew York, as this court found, 

9 . 












Defendant's Motion for fte-Argument end Stay, with Affidavit 
of Clifton F. Wetdflch of March 11, 1974, Denied by Memo 56< 

Endorsed 

tolled the statute. 

The following colloquy at the close of the trial 
supports, I boilers, ny surprise at the imposition of the 
burden on tolling! 

The Court: You soy even though this is a 
defense you raise, the burden is on the plaintiff* 

Mr. Weldlleh! Mo, the burden as to the exception 
of the statute of limitations •• the burden is on him. 

The Court: That is not my question. My question 
is, who has the burden of establishing that a claim is 
barred by the statute of limitations. I think the 
. party making the claim, 

Mr. Weldlleh: Thot is true but the cases are 

very clear when it comes to tolling the statute -- 

The Court: That is something else. Please 
answer my question. 

Mr. Weldlleh: oh, the burden is e defendant to 
show that the claim is barred by the statute of limita¬ 
tions. 

The Court: When it comes to whether the statute 
was tolled, that would be on the plaintiff. 

Mr. Veldlleh: Tes. 

The Court: Mr. Drimmer, do you agree with thet? 

Mr. Drimmer: Yes, to some extent, 1 will agree 
to that fully exoept that in this case — and I think 
1 can cite oases that will show that it is up to the 
defendant to show — the burden is upon the defendant 
to establish that the plaintiff had knowledge where 
the plaintiff oeuld be served, 

Mr. Wllllai Weldlleh: Hot where the plaintiff 
could be served. 

Mr. Drlmaer: Where the defendant could be served 

Mr. William Weldlleh: I am aorry to Interrupt. 

Mr. Drimmer: Yes, 1 think 1 can establish esses 
on that. In all other reapecte 1 would say the 
burden of establishing the tolling is on the plaintiff, 
with the exception of the fact that the defendant has 
the burden of establishing that the plaintiff had 
knowledge of the defendant's whereabouts, 

(Minutes, 207-269). 

In the face of this trial concession by plaintiff 
on the burden of proof as to tolling of or exceptions to the 
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Defendant'* Motion for Re-Argument end Stay, with Affidavit 
of Clifton F. Weldltch of March II, 1974, Denied by Memo 57* 

Endorsed 

statute, 1 was indeed surprised by the finding that Miss 
McGuire's new and additional residence, but not domicile, in 
Las Vegas worked a shift of tne burden of proof on her. 

25* The court did rot reach the issue on Mlsa 
McGuire's knowledge of the plaintiff's stateof mind as to 
defendant's whereabouts in and after June 3967. Generally, 
a fact solely within a party's sole knowledge Is rot s feet 

i 

which the other side must put in evidence. The Appellate 
Division cf the Supreme Court in an identical situation has 
held it unnecessary tc answer that question ( Kelson t, 
Frebonl . 36 A.D. 633, 326 R.Y.3. 2d 934). This case I 
cited to the court by my letter of February 22nd, 1574 but 
did not diseuas it. Probably the decision denying the 
motion was dictated before arrival of the letter, for no 
reference thereto *.;aa made by the court. 

26. | In Kelson v. Frebon l, the Supreme Court 
denied defendant's motion to dismiss based upon the statute 
of limitations. On appeal the Appellate Division reversed 
and held the three-year statute was not tolled during 
defendant's abaenoe fer eleven months even though a question 
of fact existed as to whether her whereabouts during that 
period were open andnotorlous. Said the court: 

"Defendant olaima that the Statute was not tolled while 
defendant was absent from the State because aich toll¬ 
ing is exoepted under CPIR 207 where Jurisdiction over 
defendant can be obtained without personal service on 
him within the 3tate, aa in the oaae of sections 253 
and 254 of the Vehicle and Trafflo law, CILR 308 and 
CPIR 313* Special Term found questions of fact to be 
deteralned before a determination could he reached as 
to whether the Statute had run. We bold that even if 
those issues were resolved in favor of the plaintiff, 
the aotlon la barred as a matter of law by the Statute 
of limitations. There was no attempt made by plain- 
tiff to uae any or the available Jeans to oTTe'ct 
servloe on defendant in the instance ease. t^LR 207 
provTJ'ea' that 'If, after a cause o^ action haa accrued ! 
against a person, he departs from the state and remains 
continuously absent therefrom for four montha or more, 

* * * the time of hla abaenoe • « « is mt a part of 
the time within which the action must be commenced.' 

11 . 
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The section dees not apply, however, 1. while there Is 
In force a designation, voluntary or Involuntary, made 
pursuant to law, of a person to whoa a summons nay t e 
delivered within the state with the same effect es if 
served personally within *he state; or «■ * « 3. while 
J urladlctlon over the person of the defendant can he 
obtained without perso nal delivery of the summona to 
him witnin the state” . *-- 

(Italics ours), 

Continuing «t tape SJ6 (326 NY3 2d) the Appellate 
Division said: 

"Without a showing ty plaintiff of at leaat an 
attempt to obtain service on defendant in the present 
case by use of the pertinent Vehicle and Traffic Law 
sections, or pursuant to CTT.R 308 or CM R 313, any ore 
of which methods under the circumstances here would 
have been practicable, with the probatJlity of actvsl 
notice reaching defendert, we conclude that defardort 
was at all tlmea amenable tc process. The Statute of 
limitations, therefore, was not tolled while deferdnnt 
was absent from the state. (Filler v. Stuart, 3 Fisc. 
2d 456, 153 N.Y.S. 2d 188; Caruso v. Bard, 20 Mlac. 2d 
«67, 194 K.Y.S. 2d 535? King v. Killum, 35 Miac. 2d 4e, 
235 N.Y.S. 2d 1013)." ' 

Noting that this case was apparently instituted ty 
service on defendant's husband, not handed tc defendant, under 
CFIR 308(4) or (5), we turn to the record here aa to plain- j 

tiff's effort, if any, tc effect personal service upon de« 

» 

ferdent under 306(4), substituted service, under 302 or 
under 313 (personal service outside the State). 

The short anawar is none whatsoever. Plaintiff 
simply testified on direct: that, the last time she wert to 
defendant's apartment, 525 Pm>. Avenue, waa in 1*67; that 
in 1966 in the latter part of the year plaintiff waa told 
that aha (defendant) had moved, and "no longer lived there", 

"C. Did you try to find out where Misa McOuire moved toi 
A, 1 tried by inquiring from the doorman. 

C. Vers you able to locate her? 

A. lo." 

(Mlnutea, 94^55). 

Plaintiff resumed the examination, said that abe had two 


12 . 
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attorneys and the latter, Mr. Drlmmer, was able to loeate 
defendant la Nevada (by reason of hia theatrical connectiona) 
where process was served personally on her In August, 1969. 

Admittedly, no effort was made to serve defendant 
either by substituted service (308(4) at defendant's hew 
York apartment or by court order under 308(5) or under the 
CPA |$ 230, 231. Those methods are permitted only after a 
showing of due dillgenoe to attempt personal service under 
308(1). Since plaintiff never even attempted to go in 
3‘67 or 1968 to the door of defendant's hew York apartment, 
nor did her attorneys' prooeas aerver, the showing of due 
diligence required under 308(1) is entirely absent. As in 
Kelsen ( supra ) 1 

" * # BO made by plaintiff to use any of 

the available means to effect service on defendant in 
the instant oase." 

Th<»re**ore, the court concluded that defendant was amenable 
to process despite her absence from the state and the statute 
was not tolled. 

27. Directly in point and In accord with hel son v. 
£S*. bc,n l ls Meric an Trading Co. Inc, v. Fish, n.o.r., decid¬ 
ed by the Supreme Court, "’ein, J. on or about February 19th, 
1S74» and reported In the lew Yirk law Journal on February 
21st, 1‘.74# at page 16, ool. 8. 1 discovered this ceae 

after submission of our reply brief on February 19th. The 
decision reads in pertinent parti 

"Plaintiff asserts that thare was a toll of the 
statute of limitations pursuant to CFLR Sec. 207, 
because it allegedly took approximately six months to 
ascertain defendant's residence address in Illinois. 



gfllE,nr» 


on over 


e was ao 


—„— - « since ne could nave seen 

erreotiyely eervea without the State, the statute is 
not tolled (CPIR 207(3). Plaintiff's reliance upon 
f 131 ? Rll# * (53 Miac. 2d 615, aff'd 29 A.D. 2d 562) 
is mlsplaoed. That case turned on the fact that the 
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non-resident motor vehicle owner defendant waa not 
amenable to service sufficient to support personal 
jurisdiction pursuant to Vehicle and Traffic law. 
Sections 253» 254» because the driver bad furnished 
an lncorreot address for the owner in the aceldent 
report. When such e defendant is amenable to 
service, the statute of limitations is not tolled. 
(Goodemote v. Mclain. 40 A.D. 2d 22; Nelson v. 

Fraboni, 38 A.D. 2d 633). Inlike these oases, the 
plaintiff here was never given an lnoorrect address 
for the defendant. PJaintiff was actually always in 
possession of the midress at which defendant was 
ultimately served. Co».ie q\ ently, since the defendant 
CbVlt L h a Ta b e an narvafl nurmianr.'MUHIM TWIT 

A DA . CF I R V) fl ( il ) .. _the statute of limitations was not 

tolled (CPIR 207(3)) /*-* 

(Eknphasls supplied). 

28. The Circuit Court of Appeals, Second Circuit, 
in i$i*Q did not feel constrained to follow the New York law 
as declared by s single Judge, because it thought the law vai 
incorrectly stated and against other precedent. Lockhart v. 
Garden City Bank & Trust Co. . 116 F. 2d 656. The opinion, 
£er Clark, C.J., at page 662, oltes Fidelity Pnlon Trust v. 
Fields , to the effect that that case did not make it duty 
bound for the Seoond Circuit tc follow a decision declaring 
bad law. At sbout the same time, however, the same court 
re arsed Itself on rehearing when the New York Court of 
Apr.eels avoided approve] cf Few York law as found by the 
Apjellate Division ( Wlckes Boiler Co. v. Godfrcy-Keller . 121 
F. 2d 415). 

1 sincerely hope thst these decisi ons are not 


relied upon by this oourt as a reason 
two cited oases in tbs roeroorardui^pic 


R inding the 
ndlng. With 


the complications arising out cf the CPIR, the ataleness of 
the plaintiff's clslm, ana procedural obstacles, the defense 
of the action with a olient ever three thousand rjilea re¬ 
moved, has not been easy. One esse, Narous, a definitive 
adjudication of a non-final order made at Special Tens, was 
unanimous]y affirmed and approved at both the intermediate 
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and final appellate stages. flow the three-stage decisions 
of 12 Judges, even without opinion or dissent, are not 
"directly on point" ia unclear. The seeming differentia- 
tlon (that the trial court indicated thet f207(3) applied to 
actions which accrued before 1963), 1 respectfully submit, 
is no valid distinction. Defendant has never Intended to 
ergue that 207(3) did not apply to actions, wholly or 
partially accrued. 

Moreover, the decision in that case was not after 
trial but was handed down in the then motion part of the 
Supreme Court. however, the correctness of the ruling was 
affirmed by both the Appellate Division and the Court of 


Appeals. 


29. Cf the two additional oases cited in this 


paper, one is the written opinion of the Appellate Division 
and that the other of the lower oourt of the State. I have 
already stated at length with respect to the trial court 
decision in Durr!s that it was a constriction of both New 
York and Tennessee stati tory law Imposed upon it by reason 
of New York CFIR 202. 


DEFENDANT A3 A MEMBER CF THE CLASS IT 1EK YORK 
D< Ml CIIIARIE3 PAS BEEN DENIED MAI PK TACTILE 
UNDER THE XIVTF AMW> 


30. The rule waa, and still is, 1 tellers, that 
a constitutional violation under the lUth Amendment ahoi Id 
be raised at the first oppcrtxnity. Accordingly# I new 
raise that objection on defendant's behalf or the following 


groundsi 


Thid court has found that defendant changed her 


residence in June 1967, although she also maintained her 
New Yirk apartment, paying the rent until Cetober, 1968, 
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"whieh she used occasionally for a few days at a tins," 
(Decision, p, 7), The finding la ambiguous In that It does 
not make defendant a non-domiciliary of Hew York In and 
after 1967. 

Even If defendant aoqulred another realdenoe out¬ 
side New York In 1967, there is no finding or evldenee that 
she abandoned her Hew York domicile at that time. There¬ 
fore, she then had two residences, one inside and one outsld* 
the State cf New York. 

In the Increasingly numerous class of New York 
domlclllarles, possessing both town and country homes, de¬ 
fendant has been denied the benefit of CT1R 207, second 
clause, and deprived as s member of that elaas of dual home¬ 
owners of the equal protection olavse (C.S. Constitution, 

14th Amendment, Seotlon 1). 

Clearly, a New York domiciliary waa and Is subject 
to substituted service under the Code of Civil Frooedure of 
New York, under the New York Civil Practloe Aet and under 
New York CPIN, 308 . Furthermore, if a non-domiciliary, 
defendant was subject to service under the New York long-ana 
statute. Jurisdiction was aetually obtained by that method 
over defendant In Avgust 1969 (Decision, p. 1 ). 

The trend toward wider application of the Equal 
Protection Clause sppeared in 1969 in the area of public 
welfare (Shapiro v. Thompson . 394 t.S. 6ie, 22 I Rd. 2d 600); 
the Court held that a one year residency requirement for 
welfare recipients violated equal protection of the law. 

In recent easea applicants for a<talsslon to the bar 
have challenged the eourt rules or statutes which set condi¬ 
tions of residency or cltlsenshlp) formerly specified 
requirements of residency and cltlsenshlp, as well as good 
morel chsracter and edueatlon, were taken for granted. This 


16 . 
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trend baa been enoouraged by two U.S. Supreme Court easea, 
Schwaro v. Eoard of Bar Examiners . (1957) 353 U.S, 232, 1 L. 
Ed, 2d 796 and Sha£iro ( eupra ), 

Two years after the reversal of the Supreme Court 
of Conneetleut in Bod die , 1*01 U.S. 371. the Court held last 
yeer that a oourt rule of the Superior Court of Conneetleut. 
■eking U.S, eltlsenship a condition to adalsslon to the bar, 
violated the equal protection olauee of the Fourteenth 
Amendment, Section 1, ( In re Applloatlon of Griffiths . 37 l. 
Ed, 2d 910). As a result the states ean no longer son* 
stltutlonally keep out of the legal profession a resident 
alien, having no intention to beeoae an Amerlean oltlcen, wh< 
la otherwise qualified (53 ALR 3d 1167, 1168). 

The trend of expanding ooverage of eqpal proteatlot 
of laws la further exemplified In recent U.S. District Court 
eases with respeot to residency requirements! 

£*enan v. Board of Lew Examiners . (DC BC) 317 F. 
S«PP. 1335T1970). 

Waster Wofford . (D.C. Oa.) 321 F. Supp. 1259 
(1970) • 

Liman v. Van Zant , (D.C. Hiss.) 329 F. Bupp. 391 
(1971). 

Pot ts v» Hon. Justices of 8 uw<ae Court (D C 

~gS^ii)- , - ^ f. ijupp. i3?2 P (1 97 1K 

Perhaps the latest ease on Equal Protection Is 
prFunla v. Odcgaard . argued a oouple of weeks ago Is the 
Supreme Court on appeal from the Supreme Court of the State 
of Washington. The caee involves the problem of admission 
to law school of members of certain olasses of persons ahead 
of members of other groups who may be more sohclastleally 
qiallfied for adalaslon. Appellant argued that such 
admission praetloe violates the Equal Protection clause. 

31. Defendant requests a stay of execution under 
the judgment herein pending the hearing and determination 
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of this aotlon for reargusssst* 

32. Mo previous applioatlon for the stay request¬ 
ed herein has been nade of any oourt or Judge. 


J' 

"7 


Cc/^ -) iiK 

L cljf i m y. w gTP Lieg - 


MEMO END. 

Motions for re-argument and stay denied In 
all respects. 

March 18, 1974 s/ Edward J. Lombard, 

Circuit Judge 






NOTICE OF APPEAL (Filed March 27, 1974) 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT QF NEW YORK 

(Same Title) 


NOTICE la hereby given that PETLL2B MootIRE, 
defendant above-named, hereby appeala to the United States 
Court of Appeala for the Seeond Circuit, from the final 
Judgnent entered In thla aotlon on January 7th, 1974., and frc^ 
the order denying defendant*a motion, filed under FRCP 52(b) 
and 59 on January 14th, 1974* for a partial new trial and 
to amend certain findings and ooneluaions and Judgient, 
which order was entered herein on February 27th, 1974. 
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Q In 1967 did you buy a house In Las v egas? J 
A Not In 1967. 

Q Are you sure? 

A I believe it was in 1966 . 

Q In 1966 you bought a house In Las Vegas. Is 
that the one on Rancho Circle? 

I 

A Yes, sir. 

Q Bie house In which you now live? 

A Correct• 

Q Miss McGuire, did you not take title to the house 
in Las Vegas at IOC Rancho Circle, Las Vegas, In 1967? 

A It could have been. I thought it was 1966 but 
perhaps it was 1967. 

THE COURT: Wait a minute. Will you read that 
question and answer. 


25 


(Record read.) 

MR. DRIMKER: May I ask counsel to produce the 








art 


12 


67a 

McGuire-direct 

statement of aeoo«t fn»m the First National Bank of Nevada 
and the mortgage ledger of the Frontier Fidelity Savings 
and Lean Association in Las Vegas? 

MR. WEIDLICH: Yes. I nave a statement of the 
First National Bank October 16, 1967, and the mortgage 

ledger dated October 26 , 1967 (handing to counsel). 

Q May I show you these papers produced by your 
attorney and ask you whether this will refresh your j 

recollection as to itfien you took title to the house on 
Rancho Circle in Las Vegas? j 

A This is correct. j 

MR. DRXMMER: Can we agree upon a date, Mr. I 

Woidlich? . . I 

MR. WIDLICH: Yes, certainly. The deed was 
recorded on June 14 , 1967. I 

Q Is it a fact that you engaged services of a I 

maid, Mrs. Bossy, l8 that lt< vho wrkBj for ^ Ut 

Vegas? 

A It Is news to me. i 

MR. WEIDLICH: Mary Bessie McNeil. I 

THE WITNESS: Yes. 

Q Now, you engaged services of Mary Bessie McNeil j 
to act as your maid In Las Vegas sometime in July of 1967? 

A Yes, sir. 
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Q You lived at 100 Rancho Circle In July of 1967, 
i3 that correct? 

A I could have. 

Q Well -- 

A I am not sure where I was in July of 1967. 

If I had been appearing in Las Vegas I would. If I wasn't, 

I would have lived In New York. Bessie McNeill I used 
In the 1950s. 

MR. DRIMMER: Mr.Weidlich, do you have the 
original of the answers to the Interrogatories that were 
made by Miss McGuire? 

MR. WEIDLICH: What is that? 

MR. DRIMMER: The answer to notice to admit that 
was served upon us that was signed by Miss McGuire. 

MR. WE3DLICH: No, that was filed. 

MR. DRIMMER: Is the original file here? 

MR. WEIDLICH: I can give you a copy of the 
amended response. 

MR. DRIMMER: The original response. 

MR. WEIDLICH: I wouldn't have the original} that 
has to be filed. 

MR. DRIMMER: Let me have a copy of the first 
amended response, not this one ehown me. 

MR. WEIDLICH: I don't have that here. That has 
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been superceded by the amended response filed in October. J 
It admits Mies McGuire maintained a residence New York 
until October 1st, l?68. 

MH. DRIMMER! Mr. Weldlioh, there is no question 
before you. I hope your Honor will forgive me and bear 
with me. I will find it. 

Will you mark this for identification, please. 

(Plaintiff'3 Exhibit 4 marked for ilentifica¬ 
tion. ) 

BY MR. DRIMMER: 

Q I show you Plaintiff’s Exhibit 4 and ask you 
whether you signed the original of this. 

MR. WEIDLICH: Yes, there is no question about 

that. 

MR. DRIMMER: At this time I offer this paper 

in evidence. It is the anwwer to the — I withdraw 
that. 

MR. WEIDLICH: W e concede she established a 
residence In Nevada and that she also maintained her 
residence in New York. 

MR. DRIMMER: Do you concede that in the answer 
to the notice to admit you stated the following: 

As to the other item asked I cannot at this 
late dftte, almost ten years after the claimed 
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BY MR. DRXMMER; 

Q Miss McGuire, did you state that you removed 
from your New York apartment In 1967? 

MR. WEIDLICH: I object. That Is already In 

evidence. 

THE COURT: Overruled. 

THE WITNESS: I answer the Question? 

Q Yes. Yos or no. 

A Yes. 

Q Did you so state? 

A I did so state but It Is not so true. 

Q Did you at that time, 1967, establish a residence 
In Nevada? 

A Did I at that time? I don't know. 

Q to response to the question for the three years 

prior to the commencement of this action the defendant was 
not a resident of the State of New York, did you state the 




















art 


73 a 

McCuire-direct 


18 


Now, If you had any reservation, couldn’t you 
have made a reservation with respect to when you toe,; up 
residence in 2967? 

MR. WEIDLICH: I object to the question as 
argumentative. 

THE COURT: Yes. It is sustained. 

Q Now, am I correct that in the same Plaintiff's 
Exhibit 4 where you had any reservation or couldn't truth¬ 
fully remember, you so stated? 

A In some Instances I did. 

Q Now, at the time you made this answer that you 
took up residence in Las Vegas in 1967, you had no 
reservation, is that correct? 

A I am sure that I probably did have reservation 
because I am not positive. 

Q You are not positive now? 

A And probably wasn't positive then. 

THE WITNESS: Your Honor, may I ask -- 

THE COURT: Do you want to make an explanation? 

THE WEntESS: Yes, I do. 

THE COURT: Please do so. 

THE WITNESS: I lived in New York and in Las Vegas 
and it could be very easily checked as to when I paid state 
taxes, because actually wouldn't that be the legal time when 
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I took my legal residence in the State of Nevada? 

THE COURT: I think you can rely on Mr. Weidlich 
to develop this In due course. 

THE WITNESS: It could be easily established, I 
don't have to 1 sit and guess. We could establish it accuratci- 

i 

ly and wouldn't have to depend on my mind. 

Q Miss McGuire, during the course of your examina- 

tion before trial, I asked you for the name of the man or 
firm that moved you from New York to Las Vegas. Did you 

obtain the name of the person that moved you? 

A Since then I have found something that I feel 

pertains to it and I brought it. 

Q Did you find out the name of the firm that moved 
you from New York to Las Vegas? 

A I think it is United Van Lines. 

Q Do you have their invoice? 

A No, sir. 

Q Did I ask you to bring that invoice? 

A Yes, sir. 

Q You didn't bring it. There is one other ques¬ 

tion, did you bring the bill of United Van Lines? 

A No, sir. 

MR. WEIDLICH: We have a notation of a check, 

Mr. Drimmer. 
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MR. DRIMMER: She could have paid him_ 

THE WITNESS: Here it is. 

MR. 7 EIDLICH: She is trying to answer my question 
Q Do you have their invoice? 

A I do not have it. I said I did not. 

Q Did you go to United Van Lines In order to try to 
get a copy of the Invoice? 

A I did not. 

Q This is the first time that you mentioned to me 
or gave us notice as to who did the moving for you? 

A That is correct. 

Q Now, when you signed the examination before trial, 
you were asked to fill in the name of the person who did 
the moving and you will concede that you did not fill it in? 
MR. WE 2 DLICH: I don *t recall, Mr. Drimmer. 

A It wasn't. 

MR. WEIDLICH: Never got the name until last 

night. 







* * * 


CROSS-EXAMINATION 
BY MR. WEIDLICH: 

Q Miss McGuire, I show you these handwritten sheets 
and ask you what they are. 

A A lady by the name of Mrs. Alexander was helping 
me keep books for a while. 

Q Where was that? 


4 
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A In Las Vegas, and this is a list of things owed 
and things paid. Items owed and deposits put in, I 
believe, the First National Bank. 

Q Of Las Vegas? 

A Yes; of Nevada. 

Q Is your recollection refreshed as to the movine, 
the payment of the moving expenses from your apartment in 
New York to Las Vegas? 

A There is one item here, it says, "United Van Lines 
$5,600, furniture moving: 1 ; and I assume that was the 
furniture. 

Q Is there a notation as to a check paid there? 

A Right there, next to the number is 846, October 

1968. 

MR. DRIMMER: You don't have the invoice? 

MR. WEIDLICH: Just a moment* 

MR. DRIMMER; I am sorry, 

Q You have already testified you have no invoice 
of the Uhited Van Lines, haven't you? 

A Correct. I can't find it. 

MR. DRIMMER; May I see the paper she used to 
refresh her recollection? 

MR. WEIDLICH: Sure. 


Q Miss McGuire, in the summer, starting with July 
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1 > 1967, on what banka were payments made for your maid 
rervice and other expenses of your home In Las /ogas? 

{ 

MR. DRIMMER: I object to that as being immaterial 

THE COURT: What point are you trying to develop? 

1 

MR. WEIDLICH: She maintained her bank account — 
this is at the time of acquiring title, her payments were 
made from her New York bank account which she had main¬ 
tained before. She had not as far as residoice goes 

established a bank account out in Las Vegas in that time, 
in the summer. 

THE COURT: I suppose what the ultimate question 
here is where the defendant was actually living at the 


time? 


MR. WEIDLICH: No. Hie question is really whether 
she was absent from the state under the tolling. 

THE COURT: Did she maintain a residence in New 

York City? 

MR. WEIDLICH: Yes. 

THE COURT: An apartment on which rent was paid? 

MR. WEIDLICH. That is right. And I was going 
THE COURT: You are going to develop that? 

MR. WEIDLICH: Surely. 

MR. DRIMMER: Assuming she had an apartment on 
which rent was paid, pursuant to the terms of a lease, and 
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even if she did pay the rent that doesn’t mean she lived 
there. 

THE COURT: That might very we 1 ! be. It is simpl- 
some evidence and you can develop evidence to the contrary. 

Does this go to the defense of the statute of 
limitations? 

MR. WEIDLICH: This is based on the tolling of 
the statute on the ground she was out of the State of New 
York for four continuous montns in each year. That is the 
New York statute. 

THE COURT: When was the last delivery made 
according to the claims of the plaintiff? 

MR. DRIMMER: 1964. 

THE COURT: The suit was started when? 

MR. DRIMMER: 1969 . It wouldn’t have made any 
difference. 

MR. WEIDLICH: Just one item in 1964. 

THE COURT: What difference does it make how 

many items there were or how how Yew? 

MR. WEIDLICH: This was not an account where there 

were services from May of 1963 . The only thing is a 
chair shipped out December of 1963 and then a foyer bench 

recovered in May of 1964. There is no continuous service 
rendered by the plaintiff here so that these transactions 
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which we say are separate and there was a inodifleaf;ion, 
she was originally retained for one purpose and then did 
these other transactions and the statute 3hould run from 
the time the statements were rendered and services were 
completed. 

THE COURT: Did the defendant ever make any pay¬ 
ment on account? 

MR. WEIDLICH: Yes. $5,000 originally. 

BY MR.. WEIDLICH: 

v 

Q Miss McGuire, your apartment in New York at this 
time was where? 

A 525 Park. 

MR. DREMMER: May I ask you to identify the time? 

Q When you moved there, when was that? 

MR. DRIMMER: Where? 

A To 525 Park. I brought the leases. 

Q Did you obtain a sublease from Mr. Milton Berle? 

A Yes, I did. 

Q I show you this lease and ask you if that is 
the sublease which you obtained when you first went into 
the apartment? 

A Yea. 

Q What is the date, the commencement date? 

A l8th of June, 1959. 
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the apartment can stand £24,000 Plus $ 18,000 in furniture*. 
THE COURT: I will sustain the objection to 


your going ahead with this now. You may make it relevant 
at some later time in the case. 

MR. WEIDLICH: I offer the lease in evidence. 

MR. DRIMMER: I have no objection. 

(Defendant's Exhibit A received in evidence.) 

MR. DRIMMER: I Just note that the lease 

expired in i 960 — may I withdraw my statement? I have no 
objection. 

While I have no objection tc your Honor seeing 
it or it going into evidence, I think it will be unnecessaj- 
lly cluttering the record. 

THE COURT: Obviously the defendant stayed in 
the apartment after i 960 and apparently until some time in 
1967 or 1968 . What difference does it make what happened 
in the meantime? 

BY MR. WEID LI CH: 

Q I sho*/ you this paper and ask you to identify 
it. Miss McGuire. 

A It is a lease of apartment 8 -C, the same apartment, 
that is signed In April, 1965 . 

Q For a period of how many years? 

A For a term of one year and an option for one year 
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additional year. 

Q Who was the lessor? 

A It was the 525 Park Avenue Corpjration. 

MR. WEIDLICH: I offer this in evidence. 

MR. DRIMMER: May I see it? 

I object to it on the ground that no proper 
foundation has been laid for the introduction of this. 

THE COURT: The foundation is solid enough. The 
only question is how material this is. 

Do you want to put all the papers in the record 
Mr.Weidlich? 


WEIDLICH: No, we don't need them. 

THE COURT: I would think it is enough that the 
defendant was there and rented an apartment under a lease 
from somebody. 

MR. WEIDLICH: Right. 

Q Do you recall whether or not you renewed the 
option, the option to renew the lease of that particular 
apartment in 1966? 


MR. DRIMMER I object to this question. 
THE COURT: Overruled. 

A I did renew the lease. 

Q That was for a period of how long? 
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A I believe a year. Actually Mr. Osnick, whe was 
the ovmer of 525 corporation, notified me and i:' I didn’t 
notify him ba' : within a certain period of time, then the 
apartment automatically went on for one year; if X didn *t 
notify him I was not going to remain there. 

MR. DRIMMER: Just a moment. Hold on. X move to 

1 

3trike that question from the record. It is a statement of j 
her belief and what she actually was setting firth was a 
statement of what she believes the arrangement was. I 
think that the writing is the best evidence of that. 

THE COURT: X will overrule the objection. 

Will you get to the point where we are going to 
find out how long it was? 

MR. WE3DLICH: That is it. 

THE COURT; The defendant paid rent? 

MR. WEIDLICH: That is right. 

THE COURT; How long did you pay rent in^hat 
apartment? | 


MR. DRIMMER; We have the checks. That would be the 
best evidence, wouldn't they? 

J, jwt 

KR. DRIMMER: No, I think not. She may testify j 
as to payment. 

THE COURT: This witness is competent to testify 
but if you want to ask whether there are checks you may do 
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so when it comes your turn again. 

A I believe that my lease was up in October. 

Q In what year is this? 

A 1968. 

Q Do you remember paying rent up to that time? 

A Yes. 

MR. DKEMMER: May I ask counsel not to lead the 
witness at this point? I think his question is leading. 

MR. WE 3 DLICH: It is cross-examination. I thought 
we could expedite it. 

Q Now, do you know who attaided to roving your 
furniture from your apartment to Las V e gas? 

A I believe it was Uhited Van Lines. 

Q No, who of your employees or you yourself? 

A A secretary I had and &ilce Jobe who is here today. 

Q Which you said was in October of 1968? 

A Yes. 

Q In the years 1966 and 1967 , have you produced for 

those years your contracts of engagement for those years? 

A Yes, I have, as many as I could find. 

Q Is this the batch for 1966? 

A Yes, sir. 

MR. WEIDLICH: X offer those in evidence. 

THE COURT: What is the point of this offer, Mr. 
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Weidlich? 

MR. WEIDLICH: To show she was not absent from 

New York at any time in any year for a continuous period of 
four months under the statute. Mr. Drimmer asked for 
these records on the deposition and we have produced them 
in accordance with that. 

THE COURT: Do these records show that there 

were such engagements in New York City or New York State? 

MR. WEIDLICH: In New York and outside New York. 
MR. DRIMMER: I object to the production of that 
into evidence. I don't think that any proper foundation 
has been laid. 

THE COURT: Why don't you develop it first with 
the witness, whether or not there is any point in offering 
all of these papers? The witness might wish to refresh 
herself from them, and perhaps she may have already done 

so and can answer the questions which will sustain the 

point you are trying to make. 

BY MR. WEODLICH: 

Q Do you recall being asked. Miss McGuire, by Mr. 
Drimmer on your deposition to produce any contracts or any 
records of AGVA, the standard form of artist engagement 
contracts, and those of AFTRA relating to television? 

A Yes, I do. 











1 


art 


87a-88a 

McGuire-cross 


32 


2 

3 

4 

5 

6 

7 

8 
9 

10 


Q Have you not produced those for the years that 
you have in 1966, 1967 and 1968? 

A Yes. 

Q Now, Miss McGuire, you have gone through tho~e, 

have you not? 

A Yes, I have. 

Q Were you at any time in those years absent from 

New York for a continuous period of four months? 

__A I was not. ...... _ 


★ * ★ 


22 

23 

24 


Q Would you refresh your recollection from these 
contracts as to your engagements in 1967 and state to the 
Court the length of some of those engagements. 


*5 




25 


THE COURT: Is this with particular reference 
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7 

THE COURT: Now, we are not going to waste any 

6 

more time on this. 

9 

Counsel, you look at these records and take all 

10 

the time that you reasonably need, and If you want to have 

11 

a brief recess in the trial we will do that. Do you want 

12 

to look at those records produced for those three years? 

IS 

MR. DRIMMER: These records are not In evidence. 

14 

They haveoeen offered In evidence as I recall. 

A 

15 

MR. WEIDLICH: No. 

16 

THE COURT: But the witness has been asked to look 

17 

at them to refresh her recollection. 

IS 

MR. DRIMMER: Is that a paper that you are going 

19 

to show her to refresh her recollection? 

20 

THE COURT: I suggest that you defer your examina- 

21 

tlon of this until Mr. Weldllch has finished developing frorr 

22 

the witness that which seems to be relevant to the Issues 

23 

In this case and then you may look at them and we will 

24 

then go to the question of how much time you need In 

25 

order to fully explore the possibilities presented by 
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these documents. 

MR. W&IDLICH: It won’t be long. 

MR. DRIMMER: I will defer to your Honor's sug¬ 
gestion. 

BV MR. WEIDLICH: 

Q Answer the question as to the -- 
A Restate it. 

Q -- length of your engagements. 

A February 2 to 20 , the Dean Martin Show. June 
8 th, one day, Chicago. 

THE COURT: Where did you do the Dean Martin 

Show? 

THE WITNESS: In Los Angeles. 

MR. DRIMMER: I object to all of this about 
engagements In Los Angeles as having no bearing upon her 
presence in New York. 

THE COURT: Can't you focus on what this has to 
do with residence and availability In New York? 

MR. WEIDLICH: It has to do with four months 
absence under the statute from the State. 

THE COURT: But absence from New York. 

MR. WEIDLICH: Yes. 

THE COURT: If she was absent In the entire year 
at places other than New York what have you established? 
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MR. WEIDLICH: I think there is establish^*# ~Y 
testimony that after these 3hows that were performed by 
Miss McGuire she then returned home and therefore sh* was j 
able to make a statement granted I was out of New York, 

your Honor, hut I am testifying. 

THE COURT: Why don't we ask her about that. 

MR. WEIDLICH: That is what we are trying to 
develop, she did shows and returned to her New York residenc;: 

thereafter. 

So long as she didn't have a summer engagement 
somewhere all summer long, and I am trying to show the 
length. 

BY MR. WEIDLICH: 

Q In this year 1967 after these engagements 

out of town,Where did you go? 

A I came back to my apartment at 525 Park. 

MR. DRIMMER: We again -- this is what we get when 

we go into general allegations. 1966, I don't know whether 

this last answer refers to 1966 or 1967 . 

THE COURT: Is that a chronological list? 

MR. WEIDLICH: Yes. 

MR. DRIMMER: May I see it? 

Who prepared this- list? 

MR. WEIDLICH: My office prepared the list. 


..Minat u.». COURT HOUSC 
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MR. DRIMMER: Will you mark this for identifica¬ 
tion so we will know what we are talking about? 

MR. WEIDLICH: I am not offering it in evidence. 
This is to refresh her recollection. 

MR. DRIMMER: For identification. 

MR. WEIDLICH: We can go through all of these. 

| 

MR. DRIMMER: It is only so we will know what we 
are talking about, Mr.Weidlich. 

THE COURT: If the witness is using the list or 
piece of paper from which to refresh herself, then I 
think it is reasonable that at least the paper or whatever 
it is be marked for identification. 

(Defendant's Exhibit B marked for identification.) 
THE COURT: In the hope that would be the full 
extent of any interruption of your examination at the 

present time. 

BY MR. WEIDLICH: 

Q Would you state again for the Court where your 
engagements were In 1967 . 

MR. DRIMMER: I object to the question unless it 
is established -- I think counsel stated that he prepared 

this Defendant's Exhibit B. 

THE COURT: It doesn't make any difference who 

prepared what. The only question is what the witness 
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remembers as result of looking at the document. 

MR.i WEIDLICH: Here are the documents and here 

• | 
is a list of what the documents are. Do you understar. 

that? 

A January 5, two weeks in Puerto Rico. 

February 22nd to 26th— 

THE COURT: What did you do after the two weeks 
in Puerto Rico? 

THE WITNESS: I came back to New York. 

THE COURT: That is the point to develop, Mr. 
Weidlich. Please do that instead of going over a lot of 

everything else except in New York. 

A I was In New York until February 22. 

THE COURT: What year? 

THE WITNESS: 1967. 

MR. DRIMMER: May I, in the Interest of moving 

on, anything that develops prior to July 1st,1967 we 

concede she was in New York until July 1st, 1967. 1 think 

this serves no purpose to go over it before that date. 

THE COURT: Does that help you, Mr. Weidlich? 

MR. WEIDLICH: No, it doesn't, because we have 

dates in October and November and January 12 -- 

THE COURT: Go right to July and start from there. 
July 6th, nine days in Calgary, Alberta, and 


A 
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back to New York. 


MR. DRIMMER: When was that? 
THE WITNESS: July 6th. 

MR. DRIMMER: 19o7? 


THE WITNESS: Yes. Nine days. 


A (Continuing) July 21, one day, Cincinnati, Ohio, 

and back to New York the next day. 

July 24th, five days, Cincinnati, Ohio, back to 


New York. 


New York. 


New York. 


October 9, five days, Columbus, Ohio, back to 


October 23, six days, Omaha, Nebraska. 

November 10, ten days. Three Rivers, and back to 


November 26, six days, Detroit, Michigan, and 


back to New York. 

Q Then after January — 

A The other would be at the Ed Sullivan Show, 

New York, New York, April 23. 

Now, in 1968 — 

MR. WEIDLICH: Still in 1967. X meant to etart 

in September. 

THE WITNESS: I see. Las V«gas and then October 
22 in New York, Ed Sullivan Show, and December 5, Los 
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/.:i -nil os, the Jj.-rv Lewis Show. I came buck home which wa; 


C.‘ 7 ? r . . 

M 3o you were never absent in that year according 
tc your records as you have refrerhed your recollection for 
more than four months or up to four months? 

A No. 

THE COURT: For as much as four months. 

MR. WE3DLICH: As much as, yes, sir. 

Q Is that true of the year 1968 as far as you can 
recall? 

A Yes, sir. 

Q State how long you were away, if you remember in 

1968. 

r 

A 1968 , January 8 , one day Chicago, concert date 
with Johnny Car 3 on, one day and back to New York. 

April 21 , 1968 , one day at the Fontainebleau 
Hotel, Miami, and back to New York. 

March 10, 1968 , one performance at the Ed Sullivan 
Show at Caesar's Palace, Las Vegas, Nevada. 

June 1st, 1968 , one day, Johnny Carons, Nashville 

Tennessee. 

May 10th through May 19th, 1968, eight shows as 
follows: Two shows May 11th and l 8 th and one show on May 
10th, 12th and 17th and 19th, a concert date with Johnny 
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Carson. That consisted of two days at one time and four 
days the nexv, time, and then back to New York. 

Q In that year did you have any engagements in Lat 


Vegas? 


1968 ? 


Q In 1968, yes. 

A Yes. I was at Caesar’s Palace, Las Vegas, 
March 10 , this was the Ed Sullivan Special from Caesar's 


Palace. 


Q Later in that year you actually moved to — or did 
you move 

MR. DRXMMER: Again -- 

MR. WEIDLICH: May I finish the question? 

MR. DRIMMER: Please do not lead the witness. 

Q Whether or not you stayed in your new home at 
any time in 1968 in Las Vegas. 

A Yes, I did, when I was there. 

Q After October, where did you stay if you had m 
engagement outside — 

MR. DRIMMERt October of which year? 

MR. WEIDLICH: Talking about 1968 . 

A I stayed in Las Vegas after I moved from New York. 

f 1 1 


25 
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THE COURT: It ocoura to to, Mr.Weidllch, that 

you are going to have full opportwlty before the proofs 

are closed in this case to develop any defenses that you 

may wish. Wouldn't It shorten things and make It somewhat 

easier for Miss McOulre In giving her evidence If yo u first 

heard from Miss Broedy as to what the claims were? 

MR. WEIDLICH: I quite agree. 

the COURT: Suppose we do that, not that you agre 
but simply because It Is the Court's suggestion. 












BY MR. DRIMMER 


Q Miss McGuire, am I correct in stating that on 
each occasion when you had an engagement during the years 
1966 and 1967 and 1968, every time you had an engagement 
as soon as you con elided you went back to your New York 
apartment? 


Q And the only time that you used your Las Vegas 
residence is when you lived in Las Vegas? 

A Not necessarily. 


That would not be the fact or 
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Q That would rot be the fact? 

* ^o, because if I were working 

Q Just a minute_ 

A Just a moment, I have to explain. 

Q Go ahead. 

A If I were working in Las Vegas, which I did, you 
can check the contracts, and If I finished on Friday or 
Saturday and If I didn't have something earthshaking to 
Set back to New York for, I may go to Lae Vegas for a few 
days and check work that I was having done in my home 
there. I was having some construction work done so I 
could not answer that. 

« You opened up an accoimt In Las Vegas In 1967? 

A I would say maybe that year I had a bank account 


there. 


Q Isn't It a fact that on September 25, 1967 you 
opened up an account at the First National Bank of Nevada? 

a If you are referring to some things I brought In 
here where Mrs. Lynch handled deposits In the bank, that 
means I had an account in the bank. 

Q Did you open an accoimt in the First National Bank 
of Nevada on September 25, 1967? 

A Is this referring to -- 

Q Answer yes or no. 
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1 don 't know. 


Q Would you ask y°ur attorney for the records? 

MR. DRIMMER: Will you produce the iconic’ 

MR. WEIDLICH: It is irrelevant to the question 
of her residence. 

MR. DRIMMER: You developed that she had a ban!: 
connection in New York and — 

THE WITNESS: Hold it. 

MR. DRIMMER: I want to rebut that right now.and 
may X quote from your statement in your affidavit, Mr. 
Weidlich, in which you state — 

MR. WEIDLICH: I am certainly going to object to 
this, your Honor. 

THE COURT: The witness has said she doesn't know, 
is that right? 

THE WITNESS: I don't. 

THE COURT: What is the next question? 

Q Did you give whatever Information that you had 
with respect to bank accounts to Mr.Weidlich? 

A I gave some. 

MR. DRIMMER: At this time I ask counsel, Mr. 
Weidlich, to produce whatever evidence he has vith respect 
to the establishment of a bank accoimt at the First 
National Bank of Nevada on September 25, 1967. 


/ 
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MR. WulDLICH: I have no evidence as to that. 

I have the checks hero, one of which I C ave to you in the 
summer showirj Miss McGuire had an account in the Irving 
Trust Company in New York. 

Q Miss McGuire, I read to you a statement that is 
contained in the affida/it of Clifton Weidlich, sworn to 

on October 29 , 1971 , which is on file in this court which 
states as follows: 

'During the summer of 1967 defendant who was 
performing in one of the hotels in Las Vegas offically 
. removed her residence from New York to Nevada. Copy 
of check drawn by Phyllis McGuire dated July 1st, 

1967 to the order of Bessie McNeil for maid services 
rendered in Jwe, 1967 at the defendant’s residence, 
100 Rancho Circle,Las Vegas, Nevada, 89107, is 
attached hereto as Exhibit A. 

"Also annexed as Exhibit B is a statement of the 
First National Bank of Nevada, which was opened by 
defendant on September 25 , 1967. If need be, checks 
drawn by defendant in payment of utilities, swimming 

pool services and water bills pertaining to her Las 
Vegas home will be produced." 

Now, are those statements correct? 

MR, WE 3 DLICH: I object to the 
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question to the witness concerning my statements. 

mr-i COUiir: I think the question is proper. 

| IS. WEIDLICH: Objection withdrawn. 

A May I explain these? 

S Just answer whether those statswnts that I just 
that Were s ' rarri to fc y y°ur attorney, whether the. 

are correct. 

A If my attorney swore to them they are correct. 

* Did you give him the information on which -- 

MR. WEIDLICH: I object to this. She answered I 

the question, your Honor. It seems that Is repetitious. 

THE COURT: Defendant is conceding that those 
statements are correct. 

Is that what you are trying to develop? 

MR. DRIJ.QIER: Y eS . . 

THE COURT: Then you have It. 

MR. DKDMBRi I would like to find o u t where are 
those checks that establish she opened a bank account on 
September 25, 1967. I am past that. 

MH. WEIDLICH: Are you addressing your question to 

me? 

THE COURT: No. Counsel is asking the witness if 
she knows where the checks are. 

THE WITNESS: Not at the moment but probably I can 
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produce those checks. 

i 

BY MR. BRIMMER; 

Q Didn't you produce those checks to Mr.Veidllch? 
THE WITNESS: Did I? 

MR. WEIDLICH: I don't know whether you did or 
your secretary notified me. This Is In the question about 
the opening of the account. 

THE WETNESS: May I explain at one time_ 

MR. DRIMMER: There Is no question before you. 

It Is up to your attorney. 

THE WETNESS: I don't think I will ever at the 
rate It Is going. 

THE COURT: Miss McGuire, there will be plenty 
of opportmity to go into all the matters. 

MR. DRIMMER: I think I made my point and I will 
get off it now. 

Q Do you have the checks that were made by you to 
your landlord for the apartment In New York after July 1st, 

1967? 

A To 525 Park? 

Q Yes. 

A If I can produce the checks -- 


Q Do you have them? 

A I don't laiov;. I think I do. 
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You looked for the lease, did you not? 

^ didn't; my secretary did. 
You produced the lease? 

Yes. 

Sut you didn't produce the checlcs? 


Drirr.mer. 


fffi. WEELICH: You asked for the lease, Mr. 


q Y ° a als0 don,t h»ve « copy of the Invoice of 
United Van Lines? 

A Not at this moment I don't. 

5 Was Miss Alexander retained by you to make a 
record of your activities from October 1 st to November 1 st 
MR. WEIDLICH: V 7 hat year? 

MR. DRIMMER: I don't luiow — I an sorry. 

« 1968 . 

A Mr. Drlmmer, th;;s is Just one thing that look¬ 
ing through the files I found. I am not sure If this Is 
"hen Mrs.Alexander started. If this Is the first thing she 
did or the second cr third or fourth. She vortced for me 
ior about six or seven months. 

" 18 thls thc onl Y Paper that you have prepared by 

Miss Alexander? * 

A 1 am sure It Is not. That Is the only one I foun 
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Q Did you tear of.? ar.y other paper;’ that covered 
the period botn before and after October, lCb:;? 

.•IR. WEH) LICIT: Objection. Thin isn't even in 
evidence here that you are talking about. 

*-!R. DRIMMER: Will you mark this as a plaintiff *r 

exhibit for identification. 

(Plaintiff's Exhibit 5 marked for identifica¬ 
tion.) 

MR. DRIMMER: Produced by the defendant ie marked 
-or identification, I don't know whether it la a 
plaintiffa exhibit for Identification or a defendant's 
exhibit for identification. 

MR. WEIDLICH: We haven't offered It. 

MR. DRIMMER: We are not offering it. 

THE COURT: You are asking that It be marked. 

MR. DRIMMER: Yes. 

Q I show you Plaintiff's Exhibit 5 for identifica¬ 
tion and ask you to tell us when you first found this? 

A Last week. 

Q Could you tell me the form in which it was 
fo’tnd? 

A The form! that it is in. 

Q Were there any papers on there that referred to 
any checks issued prior to October 1st, 1968? 
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A No, air. 


Q Were there any checks making any reference to 
checks written after October 27, 1968? 

A Let me look at it. 

This is the form I found it in. I tool: nothing 
off of the front or the back or in between. 

Q Except as to what is contained on that l'laintiff’c 
Exhibit 5 xor identification, you don't have any independent: 
recollection as to the transactions contained on that 
exhibit? 

A I don't have any recollection as to what? 

Q As to the entries made there. 

A Yes, I would say when you see a figure here of 
$1,655 and $1,070 and $5,626 and $6,010, you would have 
some recollection of that amount of money. 

Q All right. 

THE COURT: We all got started on this because of 
the United Van Lines item. Isn't that all we are concerned 
with here? 

MR. DRIMMER: That is correct. 

THE COURT: What is it you are trying to develop? 

Q Did you also look for the invoice of United 


Van Lines? 


I answered that twice today already. 
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•WTE COURT: Yes. Susteined. We are not going 
into that again. 

Q In ''Q67 was your swimming pool filled? 

A Yes. Which pool? Where? 

Q In Las Vegas, the one attached to 100 Rrncho 

Circle in Les Vegas. 

A Was it filled? 

Q Yes. 

A With whet, we ter? 

Q Water. 


A I believe it was. 

Q Did you use the swimming pool? 

MR. WEIDLICH: I object to that. 

Q In 1967. 

THE COURT; The use of the swimming pool shouldn't 
establish absence from New York for a four-months period. 

MR. DRIMMER: It would indicate Just the intent 
to spend — 

THE WITNESS: it was built in Las Vegas and it 
is filled the year round. 

THE COURT: Many people have more than one home 
or more than one place they stay. But I suppose counsel 
is developing something. 

* * * 
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20 
21 
22 

23 

24 

25 


Q When you learned that the telephone had been 
disconnected, what did you do? 

A Went arotnd and asked the doorman If she was In 

and he wouldn't tell me If she was In or she Just left. 

Q Did there come a time when you had a conversation 

with respect to — did you then go back again? 

A Yes, I went back several times. 

Q When was the last time that you were there? 

A It was 1967. 


ati 
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Q What did you find out when you were there? 

A 1968. I was told 8 he had moved. 

Q Wha part of 1968 was that? Was it the early 

part or the latter part? 

A The latter part. He didn't tell me when, he Just 
said she moved and that was It, period. She no longer 
lived there. 

Q Did you try to looate her? 

A I didn't know Just where to locate her. Z sent 
mall and It came back. 

Q Did you send mall or have somebody write for you? 

A I sent a letter and I believe my attorney sent 
one and It oame back. 

Q Did you try to find out where Miss McOulre moved 

to? 

A I tried by Inquiring from the doorman. 

Q Were you able to locate her? 

A No. 

Q How did you looate her? 

A Well, after the case was turned over to my 
attorney, he proceeded to locate Miss McGuire. 

Q By your attorney you refer to whom? 

A Mr. Drlmmer. . __ . 


★ * * 
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« Md you ever tly to heno-d.Uver any Bll t0 
Ml8a Mc0ulr ® at the apartment? 

A Ho. 

Q Did you speak to Mr Amm** 

* u8nlt » the president at 

525 Park Avenue Corporation -- 
A Ho. 


__ 



25 









7-cross 


concerning Miss McGuire's whereabouts? 


Q So, Miss Broedy, you 
the firm known as Celebrity, as 
al engagements and whereabouts? 

A Ho. Let me say this, 
uhip with Miss MoOuire all thn 
This was not a deal that was cut 
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calling me op at one o'clock In the coming to help her 
lo a dinner setting, so I didn-t see any reason .. i 

think the. I would have to go to „ of these pi« e ., 
to Inquire a. to where Miss Metre's whereabouts would be. 

Q So you did not make any lnqulxy? 

* X went to the building to Inquire could I go up, 
and they would tell ns either she i» then th J 

told me that aha wasn't there. 

9 when do you think they told you that? When 

do you say? 

A That I don't remember, 

Q You do not know whether It was '66, '6? or '68? 

A Veil, it certainly wasn't '66. 

Q It was not? I 


And wp,s it in *67? 
I don't recall. 


* * * 




3 




ENICE JOBE, called at a witness by defendan 
being first duly sworn, testified as follows: 

DIRECT EXAMINATION BY MR. WEIDLICH: 

Q Miss Jobe, what la your occupation? 

A Well# I worked for Miss MoOulre as housekeeper 
and maid. 

Q And when was that? 

A Well, I worked for her from 1954 tsitll 1971. 

Q Tou were with Miss MoOulre here In New York 

when she lived on East 57th Street, were you? 

A Yes. 


Q And then you went with her to 525 Parte Avenue? 
A Yes, I did. 
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« First of all , were you there Rt ^ ^ 
whe>. the furniture was moved to Lae V eg ae? 

A Yee, I was. 

9 ** "** ‘ ,ld y ° U d ° * ith rea P9=t tc the moving? 

W.U, X saw that everything was packed end on the 
van before it left. 

« Did you supervise It fcr Mies McGuire? 

A Yee, I did. 

9 Aid when wat that, do you remember? 

A Thatwa. I believe that was the end of 
September in 1968. 

« And when the moving wa. don. where did you go? 

* After the van le ft, I think it wa. the next day, 

I new Out to u. Vega, and I wa, there when the ven 
arrived with the furniture. 

9 Did you have anything to do with the loading ' 
actually? 

A Just to see that - to direct the men whore to 
put it. 

Q °° 70X1 raaeober the name of the 
the line? th ^ ng ^“Peny, 

A At the moment I don't. 

« But you did see the van her. ta Kalr Yom 
A Yeej and when it — 
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loaded up and when It unloaded? 

Yes. 

You have been here and heard the testimony, have 


you not? 


A Yes. 

Q ltd the year 1967, let us say, when Miss Mo Quire left 
for engagements, would she return to New York? 

MR. DRXMMER: Just a moment. I object to th. t 

Question. X think X permitted him to lead up to a point, 

> # •* _ ■'$ 

but when there Is crucial time I think at this point he 
should not lead the witness. 

THE COURT; Yes, I will sustain that. 

Q Tell us. If you will. Miss Jobe, Miss McGuire's 
activities In 1967? 

A Well, she usually had engagements that 3he would 
go to her engagements and then return to her apartmei.t In 

9 ' 

New York. 

Q And you were her sole housekeeper for the year, 
we**e you not? 


J If 




■ 1"’ 
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Q Did you hear Mies Broedy eay *hat she had a Key 
to the apartment? 

A Oh, yds, I knew about that. 

Q You knew that? 

A Yes. 

Q And do you know when the key was given up? 

A Ho, I don't. 

Q But for some time she had free access to the apart 

ment? 


A Yes. 

Q Did you live In the apartment? 

A No; I went home at night. 

Q Oh, yes. How was mail delivered at 525 Park 
Avenue? By the way, that was apartment 8-C, on the 8th 
floor, wasn't it? 

A Correct. 

Q And how was it delivered, to the door or down¬ 


stairs? 

A They delivered it downstairs and then the doorman 
would put it at the door. 


Q At the door. 
A Yet. 
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Q And what months prior to October 1 , 1968 in that 
year were you in the apartment? 

A Most of the time. 

Q Well, you oay "most of the time." Would you bo 
away for a whole month at a time? 

A Sometimes. 

Q And at that time would Miss McGuire be there or 

not? 

A Sometimes she was there and sometimes she wasn't. 

Q And how did the building handle the mall in your 
absence and In Miss McGuire's absence? 

A The secretary — Miss McGuire's secretary would 
come from the office and take the mall. 

Q So the apartment was covered, was it? 

A Yes. 

Q By somebody In all of those months In 1968? 

A Yes. 

MR. WEIDLICH: That Is all. 

MR. DRXMMER: I object to that last question and 
I move to strike out the answer — "So the apartment was 
covered" during the entire year 1968 — I think that that 
oalls for a conclusion. This witness was not present at the 
time and certainly — 

THE COURT: Yes, I will strike that out. It Is a 
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conclusion. 

BY MR. WEIDLICH: 

« Mlt. Jobe, tell us whether or not In that year, 
prior to October 1, 1968, was someone In the apartment 
either in your absence or In the absence of Miss McOulro. 

MR. BRIMMER: I object to that question. In her 
absence she wouldn't know who was there. 

*HE COURT: Sustained. 

« Sell us whether or not you were In the apartment 


when the secretary was there on occasion. 

A On occasions, yes. 

« And what time would you come In In the morning? 

A I usually — 

MR. DRIMMER: I object to that as being Immaterial 
to the Issues Involved here. 

THE COURT: Overruled. 

A I usually get there 10 o'clock in the morning. 

« And whom would you see. If anyone, when you came 
In? I 

A Miss McGuire if she was home, and if .he wasn't 
home, it would be ns. 

Q Well, was there an; body else? 


If the secretary came In. 


You see, nobody 


lived there exo.pt Miss HcOulr. and her - if , h , wan, -t 
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hone then there was nobody except myself and the secrerary 
that would come In. 


Q What were the secretary's wording hours, if you 


know? 


A I think she got in about 10 o'clock. 
Q And was that every day? 


there. 


MR. DRIMMER: Well, on the days that she was 


A The days that I saw her. 
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CROSS-EXAMINATION CONTINUED 
BY HR. DRIMMER: 

Q Mias Jobe, In 1971 you appeared at the office of 
Mr.Weldllch, did you not? 

A Yes. 

Q And you gave him the facte as you knew them — 

A Yes. 

Q — Is that right? 

A Yes. 

Q Now may I read to you from a statement that was 
an affidavit that was sworn to by Mr.Weldllch on October 29 
1971 wherein he states: 

^The foregoing recital of facts was obtained from 
defendant and her housekeeper-cook, mid Jobe, at Las 

Vegas, Nevada, In the eummer of 1970 when an associate 
lawyer, at my request, called upon Miss McGuire at her 
home In Las Vegas. Later this year Miss Jobe appeared 
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at our office In New York and corroborated the facte 
as stated by defendant. Mies Jobe was employed by 
Miss McGuire In New York prior to 1967 and went with 
her to Nevada In that year." 

Now Is that a correct statement? 

A Yes, I went with her then. She had an engagement 
there. 

Q I see. And except for an engagement, you did not 
go there. Is that right? 

A No. 

Q You came right back to New York? 

A Came back to New York. 

Q Now may I read to you from another portion of 
this same affidavit which was based upon the facts that you 
gave to Mr. Weldllch and the facts that Miss McGuire gave to 
Mr. Weldllch In which It is stated: 

"In Jim, 1967" — 

and I am quoting from item No. 6 on page 2 of the affidavit 
that was made by Mr.Weidllch on October 29, 1971, in which 
It Is stated: 

"In Jim, 1967 defendant obtained title to a 


house and groisids In Las Vegas, Nevada"? 
A That Is correct. 

Q Then It says: 
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'touring the summer of 1967 defendant, who was 


performing at one of the hotels In L&& Vegas, 


effected the removal of her residence from New York 


to Nevada." 


Is that correct? 


No, that Is not correct. 


Did you make such a statement to Mr.Weldllch? 


I don't remember saying that at all. 


So If It Is In there that statement made by Mr. 


Weldllch Is false. Is that correct? 


MR. WEIDLICH: Objection. 


THE COURT: Sustained. 


Q Now I point to a paragraph. Plaintiff's Exhibit 


4 In evidence, which was signed by Phyllis MeQuire, In 


which It Is stated: 


"As to the other Items scheduled I cannot at 


this late date, almost ten years after claimed 


delivery or service rendered, truthfully admit or 


deny their delivery to my former New York apartment 


from which I removed In 1967." — 


and I ask you whether that might refresh your recollection 


as to the date when Miss McGuire removed from her New York 


apartment? 

A She moved from her New York apartment In 1968— 




r 
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MR. DRIMMER: I move to strike It out* your 


(Continuing) — because I was there. 


Q Does this refresh your recollection as to the 


date? 


Q Before coming here to testify you discussed this 
matter with Miss McGuire, did you not? 

THE COURT: Is that Exhibit 4 In evldenoe? 

MR. DRIMMER: In evidence. 

THE COURT: Is that in evidence? 

MR. DRIMMER: It Is In evidence*, that part Is 
underlined (indicating). 

THE COURT: This exhibit Is not signed by Miss 
McGuire, but I take It Is understood that she signed the 


original? 


MR. TRIMMER: It Is conceded she signed the 


original. 


MR. WE2DLICH: Yes. 

MR. DRIMMER: Would your Honor like to have the 
affidavits that I quoted from? 

THE COURT: Well, the affidavit from which you 
quoted Is part of Exhibit 4, is it not? 

MR, DRIMMER: Ho, That Is an affidavit — the 
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14 
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HR. BRIMMER! It Starts with pangraph number 6. 

THE COURT: I take It that Bessie McNeil Is the 
maid that Mias McGuire had in Las Vegas? 

MR. WEIDLICH: Oh, yea. 

BY MR. DRIMMER: 


Q How you were there at the time that tne first 
bathroom was installed, were you not? 

A Yes. 

Q Could you tell me whether there were any base 
cabinets Installed along the window wall? 

A \es. 

Q Was there a marble top for cabinets installed? 
A Yes. 


Q Was there a white gold basin put in? 

A Hot that I know of. 

Q You reruember that or you don't remember it? 

A I don't remember it. 

Q You don't remember. Were there wall cabinets put 
in above the base cabinets? 

A Yea, behind the mirrors. 














DIRECT EXAMINATION - 

BY MR. WE3DLICH: 

Q Mies McGuire, I show you this affidavit and ae 
you If you signed and swore to that affidavit (handing). 
(Witness examines.) 

Q (Continuing) This Is a copy of it. 

A Yes, sir. 

MR. WE ID LI CH: May I have It marked for 
Identification, please. 

(Marked Defendant's Exhibit J for Identifica¬ 
tion.) 

Q In that affidavit — 

MR. DRIMMER: May I know the date of It? 

Q (Continuing) — submitted In support of your 
motion for summary Judgment — 

MR. WEID LI CH: What did you want? 

MR. DRIMMER: I would like to know the date of 
the affidavit that Is marked for Identification. 

MR. WEIDLICH: it is not conformed. This Is the 
blank day of April, 1972. The original Is on file. 

Q In that affidavit you said. Miss McGuire, — 

MR. DRIMMER: I object to his reading from any¬ 
thing that Is not In evidence. 

THE COURT: Well, It Is In the flies of this caa 
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MR. WEIDLICH: Yes. 

MR. WILLIAM WEIDLICH: Yes, It is. 

Q You said In paragraph 9: 

"Bi the summer of 1967 when I was tnder engage¬ 
ment to sing atlas Vegas, I obtained title to real 
property In Las Vegas. At the same time I opened a 
checking accoint with the First National Bank of 
Nevada. However, I did not close my New York apart¬ 
ment until September 1968. 

"10. Accordingly I am Informed and believe 
that I was subject to personal service of process 
within the State of New York isitll September, 1968. 
The assertion of plaintiff that I was a non-resident 
of New York for three years prior to August 26th, 

1969 Is untrue." 

Did you make those statements? 

MR. DRIMMER: I object to that question. 

A Yes, I did — 

MR. DRIMMER: Just a moment. Whether she made 
the statement, this witness is here at the present time 
and can testify — 

MR. WEIDLICH: Well, ^ am trying to ask her. 

MR. DRIMMER: mils would be giving a very leading 
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question to this particular witness. 

MR. WEIDLICH: You have read from her prior 
affidavits. 

THE COURT: I take it that Mr.Weidlich is direct¬ 
ing the witness' attention to certain facts and situations 

so that he can ask her other questions — 

% 

Is that right, Mr.Weidlich? 

MR. WEIDLICH: Yes. 

THE COURT: All right, will you do that. 

BY MR. WEIDLICH: 

Q Is it true. Mis8 McGuire, that you were not a 
non-resident of New York for three years prior to August 

26, 1969? 

A I was a resident in New York. 

Yes. 

Yes, that is true. 

It Is true that you were a resident. 

Right. 

Now when did you close your New York apartment 


Q 

A 

Q 

A 

Q 


located at 525 Park Avenue? 


MR. DRIMMER: I object to that. That question 
has been asked of this witness and answered by her. 

MR. WEIDLICH: But you have Just submitted what 
appears to be contrary to that. 
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MR. DKEMMER: Well, was I correct in my sub¬ 
mission? Did I quote from your affidavit? Did I quote 
from — 

THE COURT: These facts speak for thenaelves. 

As I understand it, the witness has already said 
that close to October 1, 1968 she moved furniture out of 
her New York apartment to Las Vegas_ 

MR. WEZDLZCH: Yes. 

THE COURT: — ie that right? 

MR. WE1DLICH: Correct. 

THE COURT: What is the next question? 

BY MR. WE3DLICH: 

Q I show you this paper designated "Amended Re 3 pons 
To Request For Ad mis si on" (handing). 

Would you look at this copy and tell me if you 
swore to that paper. 

A (After examining) Yes. 

Q Do you remember when. Miss McGuire? Here is a 
conformed copy (handing). 

(The witness examines.) 

Q (Continuing) Does that refresh your recollection 

of this? 

A As to when I signed this? 

Q As to when you signed and swore to It, yes. 

















McGuire-direct 
In *73# August of *73. 

Wo. What is the date on here that you swore? 

"Sworn to before me this 11th day of October 
Ootober. 


■me response to request Ko. 2: 
defendant denies the truth of the irmtter set 
forth in request No. 2 since defendant maintained 
her residence in New York City until October 1, 1968 
Is that response correct? 



















Q Did you hear Miss Broedy testify that the work 
as done by Mr. Sillis in your apartment at Park Avenue was 
finished for the most part on July 31, i960? 

A I believe so. 

Q Now after that date in i960 what was your 
relation, if any, with Miss Broedy, the plaintiff? 

A Hy relationship continued with her as — juat 

the same as when she was with Sills, and we continued our 
relationship. 

Q What conversation did you have? What was the 
substance of your conversations after that? 

A Well, I was going to Iondon to appear at the 
Talk of the Town and to do a command perfornamce, and we 
had discussed before I left that she would do — redo my 
bathroom. 


Q And in what year was that? 

A in 1961. 
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Q And how long were you in London, do you remember? 
A Probably ten weeks. 

Q It Is stated in the papers somewhere that you 
were there tntil November 28th. 

MR. DRIMMBR: I object to what the paper states. 
This is his own witness. He cannot impeach the credibility 
of his <*m witness. 

MR. WEIDLIOT: I have not finished the question. 

Q Does that refresh your recollection. Miss 
McGuire, as to the time that you were in London? 

A I believe I gave you the oorrect date because I 
checked my passport and it is stamped on the passport when 

I came back into the coisitry, and if that is what you are 


referring to, if that is the date that you are referring 
to, then it is accurate. 

Q When, if ever, did you send a cablegram to Miss 
Broedy about the work she was to do? 

A It had to be from the Savoy Hotel in London 
because that is where I was staying. 

Q Did you make a payment to her at the same time? 

A From London? 

Q From London or from here or wherever. 

A I made a payment to her before I left for London. 

Q What was to be done with respect to the bathroom. 
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as you recall it? 

^ waB mirrored and some drawers put In, 

and it was to be beautified really, what It bolls down to, 
and to make It seem larger. It was a very small bathroom. 

Q Was there any talk about marble fixtures or 
furnishings? 

A No, there was not. 


* ♦ ♦ 


















134a 


Me Outre-direct 235 

was made to you by Miss Broedy about a substitute, brand 
new bathroom. 

A I don't remember ever our discussing that we were 
going to do a new bathroom. I remember that what we were 
going to do was to correct the one that was there and make 
it workable and right. 

IKE COURTj Does this mean that you and Miss Bxoedy 
talked about this? 

THE WETNESS: Y e s, we did. 

Q Was any figure of $4,541.50 mentioned to you? 

A Never. 

Q I show you Plaintiff's Exhibit 7, designated as 
an estimate, and I ask you if mtil this trial began 
whether this was ever exhibited to you (handing)? 

A Never, never. 

THE COURT: Did Miss Broedy ever show you any 
drawings about what would be done In order to oorrect things 
in the bathroom? 

THE WETNESS: Never. 

Q Did Mr. Muller ever show you anything? 

A Never. 


Q Now about this time in 1962— this is August, 
and in early 1962 that this estimate was supposedly sub¬ 
mitted to the plaintiff, to Miss Broedy — was there a 
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conversation between you end Miss Broedy as to where yo u 
should telephone her? 

MR. DRIMMER: I object to that as being lma&terla 

MR. WEIDLICH: Well, that has to do with the 

Act that Miss Broedy was taking on this Job Instead of her 
partner or enployer, Mr. Sills, and she did not went the 
office to be notified. 

TOE COURT: What difference does it sake? It 
may be relevant as to difficulty of getting in touch with 
Miss Broedy, if you went to develop it for that purpose. 
You have already said that the witness couldn't reach her. 
BY MR. WEIDLICH: 

Q Exhibit 7 is dated August 10. After that were you 
able to reach Miss Broedy by telephone or otherwise concern 
lng the bathroom work. 

A I was able to leave messages at the Sills place 
and at her home, end sometimes she returned the call, and 
I must say most of the times she did not but when she did 
return the call the topic of conversation was the bathroom. 

Finally, my calls became fewer end fewer between 
because when I called I didn't get results. 

Q And almost a year later you received a letter froij 
Mr. Muller that was testified to yesterday? 

A Yes, I did. 
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Q Do you know the date of that? 

THE COURT: June, 1963., 

Q That is June, 1963, isn't that correct? 

MR. WILLIAM WEIDLICH: It is Exhibit C. 

A Yes. 


Q And — 

MR. DRIMMER: Is that Exhibit C in evidence or is 
it for Identification? 


MR. WEIDLICH: In evidence. 

THE COURT: It is in evidence. 

Q Subsequent to the receipt of this letter did you 
take up the substance of Mr. Muller's letter with Miss 
Broedy? 


A I don't believe so. By this time we were having 
practically no contact. 

Q That is, in Jisie, 1963? 

A That is oorrect. 

THE COURT: May I see that, please? 

(Mr.Weldlich hands to the Court who examines.) 

Q Can you say when you last saw Miss Broedy in your 
apartment in Hew York? 

A I believe it was the early part of '63. 

THE COURT: Did you know that Mr. Muller was doing 


some work with respect to the bathroom? 
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THE WETNESS: Ho. 

THE OOOTTs Was th.t the flm you knew about hie 
having anything to do with it? 

the WETHESSs I can*t say that because I - I 

remember his face yesterday, and I „o believe that he was 

to «y apartment with Mary, but the end result of this is 
news to me. 

9 "ere you ever notified by either Mr. Muller or 

HIS. Broody that the Italian marble had arrived in this 
oo m try? 

A Never. j 

9 Did anybody tell you anything .bout the cost, 
including the{rice fo, the fixture, and .iso the labor! 

A They did not. j 

Q On these various items, near the end of 

Plaintiff, an eve re to Interrogatories, under date of 

12/26/63, one double bench for pUno was supplied by Miss 

Broedy, according to the statement. At that time did you 
see her? 1 


Q Itoder date of 5/15/64, invoice Ho. 54, the 
statement is made that one poys bench recovered.. 

Is that a piano stool, do you know. Miss McOuire? 
A No. The piano stool was a double thing. I 
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nouldn't know what this thing is. 

Q Well, the date Is given as 5/15/64. At that 
time did you see Miss Broedy? 

A I did not. 

THE COURT: Had you ordered this double bench 
tor the piano? 

THE WITNESS: It could have been. It was 
ordered maybe six months before. 


You mean the double bench for the piano? 

THE COURT: Yes. 

THE WETNESS: Yes, I am sure It was because I 
remember that my sister and I needed this for rehearsal 

purposes to leam our arrangements, and I remember the 
stool. 

Q How would you make the order ~ hy telephone, do 
you think? 

A Probably one of the last times I saw her. I 
ordered It, Is probably the way It happened. 

Q Did you hear the testimony about two Oriental 
rugs that were taken from your apartment? 

A Yes, I did. 

Q What were those rugs? How would you describe 

them? 



A Well, I believe In the testimony given previously 
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that it was stated they were threadbare and that I didn't 
want them. I liked the ruga and I wanted them. And they 
weren't threadbare. We had discussed where they should be 
put in the apartment, and they really wer«'t the proper 
sise, so Miss Broedy suggested that she put them in 
storage until I decided what 1 wanted to do with them, 
and while I was in London she sold them, and when I came 
back she told me she sold them. 

Q And was there any offer to pay you for them? 

A None. 

Q And where was the subject left — just up in 
the air? 

A It was, as it is in the dir now. 

THE COURT: Did she tell you for how much the rugs 
had been sold? 

THE WETNESS: At that time I don't remember. I 
was really very upset over the fact that they were gone 
and sold, and I just couldn't believe it. 

THE COURT: Well, meanwhile other rugs had been 
delivered to take the place of those rugs? 

THE WETNESS: Yea. The rugs — the two that were 
described, but I would like to add that one rug was a 
bedroom rug and the other was a very snail rug - it was 
Just a foyer rug, an oval rug. 


/ 
















wkt McGuire-direct 243 

Q Are we talking about the ruga referred to In 
Invoice No. 45 — on* bedroom rug and one foyer rug? 

A Foyer rug, that la correct. 

Q Did you ever receive a statement or Invoice for 
thoae ruga In the amowt of $2,641.95? 

A No. I don't remember any auch figure. I do 
remember Miss Broedy saying for me not to worry about It, 
that she would make It right. 

THE COURT: I am not sure about this — did Miss 
McGuire get an Invoice for those two rugs? Is that among 


the 22? 


MR. WEEDLICH: No, that Is not. That Is No. 45, 
handwritten, which has been supplied Just about two weeks 
ago to me but never to the plaintiff. 

MR. DRIMMER: Well, that Is your recollection of 


the testimony, 


May I set forth my recollection of the 


testimony is that she passed certain Invoices that she has, 

that she produced; that there may have been others that she 
doesn't have. That has bem her testincny. 

THE COURT: The witness said she never received 
such an Invoice. 

MR. DRZMMER: She says she does not recall having 
received an invoice for the rugs. 


MR. WtlDLICH: No, she testified that she hasn't 
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for the ruga. 


THE COURT: Well, what la It, Mia a McGuire? What 
la your recollection as to whether or not you received an 


invoice? 


THE WITNESS: I don't recall receiving an Invoice, 
and I don't believe I did. 

MR. DRIMMER: I move to atrlke out the latter part 
of the anawer. She doean't recall. 

THE COURT: No, we will let It a tend. That la 

the beat ahe can aay. 

BY MR. WEIDLIGH: 

Q I believe you have teatlfled as to payment of the 
rent up to October 1st of 1968 on your apartment In New 
York, la that oorrect? 

A That la correct. 

THE COURT: Your lease ran until the end of 
September, 1968? 

THE WETNESS: Yes, air. 

MR. WEIDLICH: No j the lease —— 

MR. WILLIAM WEIDLICH: The lease with options. 

MR. WEIDLICH: — with an option to renew In 
1966 for one year, and I believe Mias McGuire testified ahe 
was a holdover — ahe was a tenant who hadn't signed up. 

She was away, and she paid the rent for the following year 
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when the new tenant went In, up to 1968, but we haven’t 
been able to find any lease. 

BY MR. WE3DLICH: 

Q Is that correct. Miss McGuire, you paid the 
rent — 

A Well, I explained that yesterday. I was leasing 
the apartment for a year at a time, and Mr. Ausnit 
notified me that my lease would be up If I did not notify 
them that within a certain period of time, to give them 
the fight amount of time to show the apartment, to rent 
It to someone else, then I was automatically In for one 
more year that's the way It was. 

THE COURTS Did you give them some kind of 
notice so that the lease was ended at the end of 1968? 

THE WnWESS: Yes. Mr. Ausnit knew, and they 

showed the apartment and It was rented immediately -- 

Q That Is Ausnit? 

A Ausnit — Peter Ausnit. 

Q By the way, when do you recall, if you do recall, 

receiving the rent deposit — the deposit for rental 

security — the security for the rent and the Interest 
from the landlord for the year? 

A It was sometime quite a bit later after I left 
New York. It was at least a year later, I believe. I 












143a 

mkt McGuire-direct 244 

remember it took some time to get that. 

Q How for the year 1967 can you tell ua whether or 
not you filed tax returns with the Internal Revenue Service 
and with the New York State Taxation Department from your 
New YVr k address? 

MR. DRIMMER: I object to that. The tax return 
is the best evidence. 

MR. WEIDLICH: Your Honor# it is not a question 
of whether — 

THE COURT: No. I think the wttness can state 
if she knows. However, if tax returns are available and 
they are not produced that might go to the weight of her 
evidence. 

(Question read.) 

A I made a call to my offices In Denver last night — 

MR. DRIMMER: I object to any telephone calls or 
any Information she received from her office in Denver. 

MR. WEIDLICH: It was suggested by your Honor, 

I think, that we try to get this information if we possibly 
could. 


THE COURT: I will permit the witness to say it, 
by what means, if her recollection as been refreshed on 
this fact. 

A In 1967 my taxes were filed as a New York resident. 
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THE COURT: For the year 1966? 

. THE WJOTESSi All Of the years before, since 
1952 up Ultll 1967 I always filed and only filed 

THE COURT! You understand you would not file for 
the year 1967 in til the spring of 1968. 

THE WETHESS: That's correot. Well, that Is what 
I was going to go into. 

THE COURT: All right. 

THE WETNESS: Xa 1967 It was Hew York State filed, 
as a resident. New York resident. 

m 1968 it was — I filed as non-resident 
because — j 

MR. DRIMMER: I object to "because." 

THE WITNESS: Okay, I will restate It — boy! 

That "because" Is something! • I 

THE COURT: Just say what you did. I 

THE WITNESS: Okay. j 

m 1968 I was filed as a non-resident, meaning 
that — j 

MR. DRIMMER: I object to what It mans. j 

THE WITNESS: Conjunctions are out, huh! I 

1x1 1969, before April 15th, you have to get your 
1968 tax thing in, so since I left New York in September of 
1968 I was no longer a resident of New Yoric. I was then a 
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resident of Ifevada. That is why in 1968 my taxes were 
filed non-resident, because I had removed myself physically, 

mentally, spiritually and every other way from the State of 
New York. 

Is that allowed? 

MR. WEIDLICH: May we have Plaintiff's Exhibit 8 


admitted. 


(Mr.Drimmer hands to Mr. Weidlich.) 


BY MR. WEIDLICH: 

Q I show you this exhibit and ask you if you recall 
having received -- you now recall having received that 
letter from Miss firoedy (handing)? 

A ( After examining) I don't remember it. 

Q It is dated November 5, I966. 

THE COURT. What is the exhibit number? 

THE KEFORTER: Exhibit 8, your Honor. 

Q Did you or did you not reach an adjustment or a 

balance on your account with Miss Broody? 

A We did not. 

MR. WEIDLICH: That Is all. 

* * * 


25 






q You testified that you called your office and 
you found out that for the year 1967 7 °u taxes 

as a resident of the State of New York, Is that right? 

A That Is correct. 

Q And that for the taxable year of 1968 you filed 
a non-resident return? 
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A Correct• 

Q Now you recogilze — I think that the Court 
Indicated to you — that the 1967 return is filed In 1968? 

A That's right; before April 15 th of '68 you file 
on the '67. 

Q That is right. 

A Yes. 

Q And therefore In 1968 you filed a return as a 
resident of the State of New York for the year of 1967? 

A That's correct. 

Q That is correct. In 1967 you were a resident of 
the State of New York, at least until July, is that cor¬ 
rect? 

A Yes. 

Q And therefore you rightfully filed a return as a 
resident of the State of New York In 1968 for the taxable 
year 1967? 

MR. WEZDLXCH: Just a moment. 

A No, that is not correct. 

MR. VEIDLICH: Did you say you filed in 1968? 

The question is confusing to me. Read the question. 


(Question read.) 

MR. DRXMMER: Well, that is correct. 

MR. WEIDLICH: Yes, you have answered the quest! 
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that it la correct. Miss McGuire. 

THE WITNESS: No. 

MR. WEHLICH. You filed In 1968 for 1967. 

THE WITNESS• That Is correct• 

MR. WE 3 DLICH: Yes. 


* * * 
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made that you had retroved from your New York apartment In 
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1967 . 

A Well, that is not true. I moved in 1968. 

Q Now did you give this same infomation to your 
tax accountant — 

A Of course I did, and I did what any tax attorney 
and accountant tells me to do. 

MR. DRIMMER: That is all. 

1 

A (Continuing) He was fully aware of where I was 

V 

and when I left and where I vent to, and fully aware. 

Q And therefore he filed a non-resident return 
in 1968? 

A That is exactly correct. 

MR. DRIMMER: 3 hat is all. No further 
questions.__ 


* * * 
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MK. WEIDLICH: For tht convenience of the Court, 
we have gone through all of our wi exhibits that we pro¬ 
duced, down to number 26, and the othe 1 by number up 
to 51 , and I think that rather than trying to work with 
the exhibits themselves, the invoices, we can more easily 
work with this, if the Court has no objection. I have 
the numbers or the Invoices on the side. 

MR. DRIMMER: Mr. Weidlich, nay I know what the 

"this" is? 

MR. Weidlich: This is the answers to the 

interrogatories in the case, with the numbers of the 
Invoices on the side. 

MR. DRIMMER: Do you have a copy for me? 

MR. WEIDLICH: I will see if we have another one. 
MR. DRIMMFR: You don't have a copy for me? 

MR. WEIDLICH: I am making up one, Mr.Drimmer. 

MR. DRIMMER: Off the record. 

(Discussion off the record.) 

1 9 

(Mr Weidlich hands.) 

THE COURT: Mr. Drimmer, I think you had better 

look at what counsel has handed me to see if it is the same. 

MR. WEIDLICH! Here is am exact copy of that, 

a photostatic copy(handing). 

BY MR.WEIDLICH: 

Q The first work done by you was what, according to 
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your answer to the int srrogatorles? 

A Well, the first work done was I ordered fabric 
to cover a chaise lounge and a chair, a rocking '‘hair. 


Then I ordered a desk, (a sofa bed, some chairs. 

Q Would you look at the second Item there, with the 
date 12/23/64. 

A (After examining) 1-hat should have been 1961, 


Q That should be December 23rd, 1961? 

A Yes. This a chaise louige and one rocking chaij 
recovered with fabric, Scotchgaitf. 

Now, the cable that I received from Miss McGuire 
pertained to the fabric to be used on this chaise lomge 
and rocking chair. I had sent her some samples to 
London, and she sent a cable to me to go ahead, that being 
choice number one, if you have the cable, pertaining to 
this lounge and rocker. 

Q Were they both reupholstered? 

A Yes. 

Q Did Mr.Sills do the same work for her, do you 

know? 

A Well, she purchased a chaise lounge from Mr. Sills 
some time In 1959. 

Q Was the rocking chair reupholstered? 
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A Hot to 1959. 

Q By Mr. Sills? 

A Ho, I don't think so. 

Q Well, I show you what purports_ 

A I don't recall. 

9 - to he invoice, of Mr. Sill., Bo. bo82 and Bo. 

*989A. and X ask you if they refer to the rocking chair and 
the chaise lotsige? 

* (After examining) Yea. this was in i960. 

Q How much was that for? 

A She rocking chair was 160 without the tax. and 

♦*50 - $160 tor recovering the rocking chair In i960 

$450 was for the chaise lounge that was purchased in the 

upholstered to Miss McOolr,., specifications. 

The I960 was not a reupholstery ~ that was an 
original purchase. 

Q By you — oh. Sills was not — 

A T.S, that was an original purchase. 

« But the rocker recovered by you Is Included In 
the price of $367.20, isn't It? 

A Yes. 

THE COURT, m other words, that was additional 
work that was done on the rocker? 

TOE WITNESS: Yes, your Honor. 
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If I remember correctly, it was done In a yellow, 
and then we decided to do It In a sort of aqua or turquoise. 

MR. WEIDLICH: i offer those Invoices of Mr. Still 

No. 4082 and No. 4989A, m evldej.ee. I 

1 

MR. DRIMMER: Before I raise objections or concent} 
to them going in, could you show me the invoice that this 
purports to be a duplication of? I think If we can tie one 
in with the other It would simplify matters. 

MR, WEIDLICH: It Is number 8 , 

THE COURT: The one under discussion, I gather. 

MR. DRIMMER: May we take out number 8 of the 
original invoice and possibly have that marked with a 
letter after the number .0 that wecancompare the two? 

This Is merely a suggestion I am making for the 
convenience of the Court, and I think for all parties. 

THE COURT: I do not see the need for It yet, 

Mr. Drimmer. Go ahead. 

MR. DRIMMER: All rlgit. Then I have no objection. 

(Defendant '8 Exhlmlt F received In evidence.) 

BY MR. WEIDLICH: 

Q Miss Broedy, going down to Item 13 on my numbered 
list here — 

A Yes. 

Q — would you give the date of that invoice. 
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A February 7# 1962. 

Q And what was that? 

A That I do believe was an 8-ara — a bronze Empire 
chandelier that was hung — that replaces a small?r 
chandelier that was hung over the bridge table in one 


comer of the living room. 

Q And the date is February 7, 1962? 

A Yes. 

MR. DRDiMER: Would you rather refer to the 
original invoices to check whether these dates are there? 

THE WETNESS: Yes, here it is. As a natter of j 
fact. Miss McGuire and a friend of hers went to the store 
with me to look at this. 

Q I did not ask you any questions. 

How I show you Invoice No. 4812 of Dudley Sills, 
and I ask you if you worked on that chandelier referred to 
therein (handing)? 

A Yes. 

Q What was that? 

A That was also a bronze chandelier, a much smaller 

one. 


Q Where was it put? 

A That was also Installed over the card table but we 


wanted something more important, so this was removed and 
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replaced by this one (indicating) number 13. 


had to -- 


evidence. 


That also included electrical work wh*»re they 


MR. WEIDLICH: I offer invoice No. 4812 in 


MR. DRIMMER: No objection. 

(Defendant's Exhibit 0 received in evidence.) 

BY MR. WEIDLICH: 

Q Miss Broedy, was the apartment painted while you 
were acting for Miss McGuire? 

A Yes. 

Q And where is that charge? 

MR. DRIMMER: I object to that question. If he 
can point it out — 

Q Well, look opposite number 34 under the date of 

6 / 23 / 62 . 

A (After examining) Yes. 

Q Did that cover the whole apartment, that item 

of $1,0*10? 

MR. DRIMMER: May we see the invoice that would 
refresh her recollection? 

MR. WEIDLICH: You have the invoices there. 

MR. DRIMMER: Well, these are not in ostler. They 
are all over the place as you have given them to me. 


I 
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THE COURT: Well, take a minute to look through 
them. i 

MR. DRIMMER: What Is the Invoice number? 

i 

MR. WE 1 DLICH: Of Sille? 

MR. DRIMMER: Yes. 

MR. WETOUCH! I have not offered the Sills one. 
I have not referred to that. ' I asking what she did- 
hers is first. 

MR. DRIMMER: Oh, that is hers.. 

MR. WE 3 DLICH: Yes. 

MR. DRIMMER: Oh, I am sorry. 

MR. WEXDLICH: There is no number. 

* (After examining) Veil, the painting — we 

papered the foyer, the hallway, the den. the den bathroom, 
bedroom bonier - that•» the upper part near the celling - 
and the bathroom — master bathroom. 

We also had to prepare tl , walls and remove some 
old paper that was there. 

As a matter of fact, the paper that was histg — 
the border that was hung in the bathroom was the exact 
pattern of the French curtains that were httig m miss 
McGuire's bedroom, and also the foyer - the paper In the 

foyer entrance matched various Items. They were made-to- 
order papers. 
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Q And the total charge was $1,040? 

A $1,040. 

Q Now did Mr. Sills paint the apartment? 

A I don't recall. 

Q I show you this Invoice and I ask you if that 
refreshes your recollection (handing). 

A (After examining) Could be, but this was primarllj 


for — 


Invoice? 


MR. WEIDLICH: I offer It In evidence. 

MR. DRIMMER: No objection. 

(Defendant's Exhibit H marked in evidence.) 

THE COURT: What is the amoimt of that? 

MR. WILLIAM WEIDLICH: $685 even. 

Going back now to the work first done_ 

MR. DRIMMER: What was the date of that Sills 

MR. WILLIAM WEIDLICH: I am reading ftom Exhibit 


H and It Is dated July 3* 1959. 


1962. 


MR. DRIMMER: And this invoice i, c.ted June 23nl> 


MR. WEIDLICH: That is item number 8 - the invoice 

numbered 8 which you agree that the date is 12/23/63 
THE COURT: No, *6l. 

THE WITNESS: '6l. 
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Q 12/23/61 and not 12/23/6^. 

A Right. 

Q That is the only work you did, or did you do 
anything else at that time, according to that invoice? 

A Well, hardly. You see, I didn't see Kiss McGuire 
until October, and by the time merchandise is ordered and 
put Into work nothing could have been delivered before 

*’62. j 

Q Doesn't your Invoice, Invoice No. 8, refer to 
vase or vase decorations? 

A Yes. That was something that could have been done. 
Q Those transactions are the only ones in 1961, 
isn't that correct? 

A It could have been, yes. 

THE COURT: You said number 8, but on this list 
it is 9 and 10 — is that what you mean? 

MR. WEIDLICH: Yes, that is oorreot. 

MR. DRIMMER: Invoice No. 8 is fbr the chaise 
lounge. Ihvolce 9 and invoice 10 is decoration restored 
on white opaline vase. 

MR. WEIDLICH: That is correct. 

Q What is the date of that? 

A That is December — December 26th. 

Q For No. 9 and No. 10? 
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A Right. 

Q Now the following month, for January, 19^2, 
there were e. number of items, were there not? 

A Yes. 

Q In fact, does your Invoice show the number? 

A Which Items are you referring to? 

Q Invoice No. 11. 

MR. DRXMMER: Here It Is (indicating). 

A Yes. 

Q What were those Items? 

A They were the imported French curtains for the 
master bedroom. They all had underlinings of yellow antique 
taffeta. The mderlinings were lined, and of course 

there was a double installation of drapery rods. 

Q With regard to those items did you exhibit any 
of them to Miss McGuire before they were Installed? 

A Oh, most naturally, sir. 

Q Well, did you? 

A Yes. 

Q In each instance? 

A They were shown to Miss McGuire. 

Q For each transaction you exhibited them to her. 


25 


did you? 

A Yes. 
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Q Where was this? 

A At her apartment. 


Q I mean before they were picked out you did not 
take her to pick them out or see them? 

A No; I brought them to her, I believe. 

Q You had them all delivered. 

A Yes. 

Q She did not see the curtains or the draperie. 
before you took them — j 

A She saw them before they were completed. I showed 
them to her as they come in from overseas. 

Q What about the sofa bed? 

A She had a sketch of that. 

Q And is that true of the desk chair? 

A Yes. 

Q And the desk table? 

A Yes. 

Q The desk — you saw pictures of them rather than 
the things? 

A Well, yes, because Miss McGuire could never go 
with me to the various showrooms. This required a lot 
of time, and, as we say in the trade, an awful lot of leg- 


work. 


Q But these transactions were separate and apart 
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from the others, were they not? 

MR. DRIMMER: I object. 

Q You showed her each Item? 

A As everything was shown, yes. 

MR. DRIMMER: Is this a sketch similar to that 
(indicating)? 

THE WITNESS: Yes, one of them. I mean the 
sketch would have been something like this at an example 
(indicating). 

MR. DRIMMER: May I offer this In evidence?! 

Q Something like it? 

A No; but what I am trying to bring out is that 
this is a sketch of a table that I showed her before we 
made it. 

Q I am trying to show how you operated. 

I had sketches made. 

3h all instances? 

Of furniture pieces mostly. 

Am did Miss McGuire approve each thing individual¬ 
ly, each item? 

A Yes. 

Q Some of them she did not like? 

A Anything that I Invoiced Miss McGuire she liked 

and she kept. 


A 

Q 

A 

Q 
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I stated yesterday that anything she did not like J 
I removed from the premises,, she was never Invoiced for it l 

I 

Q Now going back to February, Invoices 12, 13 and I 

i 

I believe 14 , the first of those items is the removal of a I 
crystal chandelier. 

Do you have that before you? 

A (After examining) Yes. 

I 

Q And the next item is oneDore bronze chandelli 7? 

A Yes. 

Q For that operation did you work with Miss McGuire? 

A Very simply. 

i 

Q How was that? 

A Miss McGuire had received a huge chandelier — 
if I remember correctly, I think it was a 27 or 36-light 
chandelier for her dining room, and we had to remove a 
crystal chandelier in order to hang this other one. 

We also hizig a chandelier in her foyer. This 
is Invoice No. 12. 

Q And were you Instructed with respect to the floor 
lamp or chandelier lamp, whichever it may be? 

A to which, sir? 

Q On Invoice 14 . 

A invoice 14 was the Dore bronze fixture that was 
himg over the bridge table in the living room, to replace 
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the one that was purchaoed from Mr. Sills. 

Q I have 14 as packing and shipping chandelier. 

A Oh, oacking and shipping chandelier to Miss McGuir< • 
mother in Miamisburg, Ohio. 

Q Now going to March of 1962 , invoice numbered 15 
ana invoice numbered — for towels — I do not have the 
number here — a total of $62.90. 

A What is the number of the invoice? 

Q That was given to me late. Do you have that 
number on the towels? I don't think it was referred to 
in the answers. 

MR. DRIMMER: Does it have a number on here? 

A Are you referring to 27 — towels and spread? 

Q $62.90, yes. 

MR. DRIMMER: $62.90, plus tax, that is No. 27 . 

A No. 27 . 

Q Oh, yes, I have it. That is all that was done 
in March of 1962? 

MR. DRIMMER: Wait a second, Mr. Weidlich. You 
have the invoice, and I think it is -- well, I will with¬ 
draw the comment. 

MR. WEIDLICH: I don't have the invoice. 

A $ 64.79 was the amount with the tax — is that it? 

Q With the tax, yes. 
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A Yes. 

Q Nothing was done in April of that year, w..s there? 
MR. DHIMMER: You mean there were no invoicee 
In April — that is what you mean, is that correct? 

MR. WEIDLICH: No, I did not mean tnat. I am 


as icing for the claimed work that done in that month. 

THE COURT: Are the dates on the left the dates 
which appear on the invoices? 

MR. WEIDLICH: Yes, sir. 

A There was legwork done, scurrying arowd, picking 
things up ~ 

THE COURT: Miss Broedy, please do not volunteer. 
It will take us Just that muoh longer. Just please answer 
the question. 

<J with respect to Ho. 15 , the date on your answer 
to Interrogatories Is March 12, 1961. That Is incorrect? 

A Yes, that should have been '62, 

Q That should have been *62. 

A Right. 

Q Your invoices for Jt*ie, if you will look at them. 
Nos. 16, 17, 18, 19, 20, 21, 22, 23 , 24 , 25, 26, 28 — 

THE COURT: Not 28 . 

MR.WEIDLICH: No. 27 we had out of order, your 
Honor. That is the towels that should be in March, on the 
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second page — it is March 24 , 1962. 
item. 

MR. DRIMMER: That is correct. That is a 27 th-of- 
March item. 

MR. WEIDLICH: Yes. 28 , 29, 30 — that takes us 

over to — 

MR. DRIMMER: No,you have some more -- 33, 3/^ 

35 * 36 — up through 36 for Jtsie. 

MR. WEIDLICH: I am going Just down to the shoe- 

boxes. 

Q Do you have those. Miss Broedy? 

MR. WILLIAM WEIDLICH: Which is No. 26 . 

MR. DRIMMERs What Invoice are you referring to 

now? 

MR. WEIDLICH: 26 —you are right. Then we go 
down to 28 , nine tassels. Then for upholstery we have no 
Invoice — none has been given to us, 6/21/62. 

MR. DRIMMER: Is it mariced over there as a number? 
MR. WEIDLICH: No, I haven't fomd it. 

MR. DRIMMER: What entry do you have? 

MR. WEIDLICH: Let us go on with the others — 
w® can come back to that. That is upholstery for closet. 

I have never seen that — 6 / 21 / 62 , No. 30. 


Then 32 , 33 , 34 , 35 , 36 — that is all Juie. 
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MR. DRIMMER: That Is an Invoice dated May 11 th. 

I 

MR. WEIDLICH: No, I meant the upholstery. We 
don’t have an Invoice for that. 

THE WITNESS: Upholstery for what? 

Q For closet, is all you cay in the interrogatories 
A Well, that Is the vinyl that was hmg In the 
closet. It was an upholstery vinyl. 

MR. DRIMMER: What number la that? 

THE WITNESS: There la i o number on that. 

MR. WEIDLICH: I think that la No. 29 that you I 
Bald was missing. 

Q How. Mis. Broedy, .11 0 f those Items, that was I 
considerable miscellaneous matter, waa It not, that you did 
In Juie — and I figure It came to over $5,000? 

A Uh-huh. j 

Q Would you say that la correct? 

A Well, l»n see. 

MR. DRIMMER: The addition la not Involved. The 
invoices are over here, and If you have any objection to 

the invoices, rather than test her mthematlcal ability. 

MR. WEIDLICH: All right. I 

Q Going to the next month, July, there Is only one 
Item, Isn't that so — one center bowl, bronze? 

A And one Jewel box, ! 


* 
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Q And that came to $ 110 ? 

A Right. 

Q That is Invoice No. 37? 

A That is No. 37 , right. 

Q The next item Jumps to August 10, 1962 on your 
answer — that is the largest item, is it not? 

A Yea, that is the bathroom — the maeter bathroom. 

« Ana you have stated in there that It was ordered, 

did you not? 

A Yes. 

Q And no invoice was ever rendered for that? 

A I told you — 

Q I say, no invoice was ever rendered? I 


there? 


And no claim that it was installed was mde, was 


Q Yesterday Mr. Muller referred to the estimate in 
that amount which he had compiled for the martle fixtures 
and furnishings. Exhibit 7. 

Was that ever shown to Miss McGuire? 

A Yes. 

Q When? 

A It must have been in July or August. 
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Q Would It be In July before the estimate was 
drawn? 


Oh, yes, it had to be in July before the estimate ! 


was drawn. 


Q How could the estimate be shown if it had not 
been prepared mtil — and it is dated August 10, 1962? 

A The bathroom that I had installed, for which I 
did not bill Mi88 McGuire because she was dissatisfied 
with it, was — of course it was installed. Then I 


had Mr. Muller come up and he took all dimensions and 
measurements, and we laid this thing out and planned it, 
and then the estimate was drawn. 

Q My question is. Was that estimate exhibited at 
any time to Miss McGuire? 

THE COURT: Do you mean the physical piece of 

paper — 

MR. WE 3 DLICH: Yes. 

THE COURT: -- which is marked as an exhibit? 
MR. WfcXDLICH: No. 7, your Honor. 

A Yes. 

MR. DRIMMER: I have the exhibits here. 

MR. WILLIAM WEIDLICH: Oh, you have your 

exhibit? 

MR. DRIMMER: Yes. 











1 


I 
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MR. WILLIAM WEIDLICH: No. 7 Is the estimate. 
MR. DRIMMER: Here It Is (handing). 

Q But was that paper exhibited to Miss McGuire, 
your knowledge? 

A I believe It wa3. 

Q And when? 

A Well, It must have been sometime In July -- 
MR. DRIMMER: No. 

MR. WILLIAM WEIDLICH: Please, Mr.Drlmmer. 

object to others —. 

A (Continuing) This Is dated August the 10th, so 

It must have been shown some time after this was drawn. 

Q Yes, It wouldn*t be In July, then,would it? 

A No. 

Q Did you hand It to. Miss McGuire or to anybody 
in her behalf? 

4 

A I believe so. 

Q But you believe you gave It to her? 

A I believe so. 

Q And then took it away, is that It? 

A Yes. 

Q And did you explain It to her? 

THE COURT: Walt a minute. You did not leave a 


to 



25 


copy of It with her? 
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THE WITNESS: No 


Q Do you know when your attorney gave that rstin-ate 
to us. Hiss Broedy? 


You Just heard here _ 


Q — that he had given us some Invoices? 

A No, I knew that he had given it to you but I did 

not know Just when. 

Q Well, do you think it was last month? 

A I couldn't say, sir. 

Q You do not know whether it was last month or the 
month before? 

A No; because with all the correspondence between 
you how would I know when thia was given? 

Q If you will pass down on the list to8/3i/62, 
that contains, does it not, six invoices. No. 39 to No. 44 

inclusive, which were supposedly for work done in August; 
is that right? 

A That is for work which was done. 

MR. DRIMMER: When you say "8/31" -- 
MR. WEIDLICH: August 31, 1962. 

MR.DRIMMER: Yes. I think the dates there may 
not be correct because there are a number of invoices 
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dated August 28 th. 

THE COURT: I think you meant In the month of 
August* 1962 — there are different dates. 

MR. WEIDLICH: Yes. 

Q Those are the miscellaneous Items, except for 
the oriental chest, $ 679 . 50 . 

A Yes. Well, I won't say "miscellaneous items." 
There was the chest for the den; Poo dog; a swivel 

bench ior the bathroom; pictures that were framed. 

Q Well, I find that those Items come to $ 982.70 — 
MR. DRIMMER: Whatever the amount is. 

Q — without the tax. 

A Uh-huh. 

Q We come to the next item on your answer, the 
second largest — one bedroom rug and one foyer rug, 
custom made, $2,641.95. That Is imdated. 

MR. DRIMMER: It is dated May, 1962, isn't it? 

MR. WEIDLICH: On your list it is undated. 

MR. DRIMMER: Oh, I am sorry. 

THE WITNESS: Uh-huh. 

Q Was an invoice rendered for those items? 

A Yes. 


Q Would you take out invoice No. 45. 

A I have a copy of it here, sir— evidently the 
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A 

Q 

A 

Q 

A 




Q 

A 


Broedy-cross 

original one was lost or mislaid. 

Q When was that sent? 

That was In May or June, 1962. 

What Is the date? Isn’t It dated? 

Dated for May. 

In May? 

Yes. 

But that may not be correct? 

If It wasn’t May, it was in Jiaie, because I know 
we did not put the rugs down until after all the painting 
and papering was done. 

Q Why Is this copy you submitted handwritten? 

A I Just said I may have misplaced the original w 
one that I had. 

Q Were all of your Invoices that you rendered, 
were they typewritten? 

A Yes, the majority of them were, sir. 

Q Then all of them weren't typewritten? 

A Well, with the exception of maybe two or three 
they were all typewritten. 

Q Ml that Miss McGuire produced on her deposition 

oame down to number 26 — they were all typewritten, weren't 
they? 

A Yes, 


/ 


/ 


/ 


/ 


/ 
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Q And these additional ones now are the ones that 
you did not have, Isn't that right? 

MR. DRIMMER: I object to the question. How 
would Miss Brodey know whether s^e has it? 

THE COURT: Yes, sustained. 

Q Now passing to December of 1962 , was there any 

invoices rendered or any work done In September, October or 
November? 

* (After examining) Mo Invoice.. There was work 

done. 

« I refer you to Invoice. No. 46. No. 47 , No. 48, 
Ho. 49, No. 50, Ho. 51 and No. 52, but you have none prior 
to — oh, by the way, in your answer. No. 48, you have 
December, 1961 . That 1 . Incorrect, len't It? 

A That should have been ' 62 . 

0 A. far as these others where you have no date, 
your invoices show the actual date of December 15 ? 

A What was that, sir? 

Q Your answer has Just December, 1962 for six 
Invoices? 

A Yes. 

Q Are they dated? 

MR. DRIMMER: Let the record show that the 
Invoices, No. 4o, are dated December 15 — I mean No. 46 is 
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dated December 15 . ^ 

W°. 4/ is dated December 15 . 

1)0 • ^ 8 # December 15 . 

Wo. i| 9 # December 15 . 

Wo. 50 , December 15 . 

*• 51 * Dece “ ber »• “0 *>. 52 la Deoember, 

1962, without a date. 

THE OOOHT: Mr.Weldllch, th. lltt that yo u have 

8V "" W ,,ht0h 1 have *•**■« at bear, the nota- 

tion on the second page over on the left as to a 
_ w Aert as to « considerabl, 

number of items "H 0 bills *«>#. « T 

Dins sent. 1 take it that is the 

contention of the defendant? 

HR. WE1DLICH: Yes. 

. DRImmer. This paper is not in evidence. It | 

1. merely for th. convoke of the Court. 

THE COURT: H.11 . 

' * are S 0 *** to it at some 

HR. DRIMMER: Okay, 1 

THE COURT: I 

Juat wanted to b. a ur . i una.,.,*,*, | 

It • | 

MR. DRIMMER: Yes. 

THE COURT, i think we will take a brief recess. 
(Short recess.) I 
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BY MR. WEIDLICH: 

« Miss Broedy, we are up to January, .’<563, and 

the Invoice number for January 12 , 1963 is Ho. 56. 

a (After examining) Yea, some pictures - pictures 
that were framed. 

Q Were they discussed with Miss McGuire? 

A What do you mean "diecussed "? 

Q The type of frames? 




<S You used your own Judgment on that? 

A Yes, on all picture framing. 

Q On all picture framing? 

A Yes. 

Q When was the order given to have the pictures 
framed, do you know? 

a Well, some of these picture. I do believe pertain- 
Sd to her command performance, and she had a whole batch 

of glossy print, that she gave to me and asked me to have , 
them framed. 

e Any of these transactions - my and all were 
oral, were they not? 

A Yes. 

9 And did you get the approval of Miss McOulre 
when they were framed - would you get the approval? 
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A Well, I hung them all. They never came back. 

Q But did you inquire of her If she liked them 

after they were hung? 

A Yes. 

e w. had no Invoices In that year until May of 

1963 . 

MR. DRIMMER: You mean May, 1964. 

MR. WE1DLICH: No. 

MR. BRIMMER: What Invoice are you referring to? 
What number? 

MR. WEIDLXCH: No. 53 , 

MR. DRIMMER: No. 53 is dated May 15 , l 9 64. 

THE COURT: it in listed as being 1963 . 

MR. DRIMMER: Then it was an error . 

MR. WEIDLICH: It is listed as 1963 . 

THE WITNESS: It should have been *64. 

MR. DRIMMER: And the Invoice that was sent to 
you is dated May 15 , l 9 64 by ray office. 

BY MR. WEIDLICH: 

Q Now going back, what was the last time that you 
think you saw Miss McGuire? 

A In '64, early »64. 

Q Did you see her In 1963 at all? 

A Yes. 
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Q And in 1962 ? 

A Yes. 

« ted on those occasion, when you saw he*- did you 
get approval of the items? 

A Yes. 

Q What? 

A Yes. 

« Dio you have a key to Miss McGuire<s apartment? 

A Yes. 

Q flor how long did you have that? 

A About three years. 

« ted you knev her telephone numbers? 

A Yes. 

«». had professional numbers a. well a, personal. 


did she? 


A I don't know. I uaiiallv 

usually — every tlme x had 

gotten a number I jotted it down. 

Q Do you know how many numbers she had? 

A Offhand I couldn't recall. 

^ You do not know whofha* .u 

wnether there were one, two or 

three? 


A It could have been five or six - 
but I do know that there were a few. 

Q Invoice No. 5 6 , dated January 4, 


■ I don't remember, 
1963# those are 
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the pictures that you referred to? 

[ A Yes. 

« Th-t was the only it.. In that conth, and there 
*«. nothing until Decenber of 1963, 1. that correct? 

A (After examining) Yes. 

Q That is Invoice No. 55 wk** 4. ... 

* 00 • ™t Is the date of 

that? 

A December 26, 1963. 

Q Md th,t 18 8 "““Ms bench for piano? 

A Yes. 

Q That was a new bench. 

A Yes. 

« Costing around *250 with the tax 
* Yes. 

« Now on your Inventory, the nine pictures 
on your answers, rather, there Is the date of 1/60. That 
should be January,1963, should it not? 

W*. DHIMMISRj Mha t ls th#t number? 


HR. DRIMMSR: 56 , January 0 , 1963. 
instead of January, i960 on your Inventory, 


that la correct, isn't it? 








180a 


1963 . 


Broedy-cross 

MR. MHO. Well, the Invoice 1. dated Januaty 


«R. WEn)LICH: B„t your anew,-, put It In 196b. 
MR. DRIMMER: That 1. .orrect. 

<3 How the final item la one bathroom chandelier 

plus Installation, $76.95* and 

and the date on your answer la 

January, 196*. What does your Invoice show! 

A June, 1962. 

Q Jtfie 21, 1962? 

A Right. 

Q ” m m toV ° lee Bo - 53 . the club chair ahlpped 
‘° ^ ^ MC °" lre - **«• *• « at.t.m«t that the chair 

Wa ° ^ ta <,t0 ” ee for than on. year, 1. that 
oorrect? 

* Tea. 

9 W1 V was It held ao long? I 

A I Just was not glvm any disposition of it until 

then. 

THE COURT: What 1. this Item - Ho . 53? 

MR. WEn>LXCH: 53 , yes. your Honor. 

« Wall. It is stated that the receipt from the 
Railway Express 1. dated Hovember 18, 1963 -do you eee 
that? I 

* (After examining) It should have be* 196b - n oJ 
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8 let me eee. ^ 

(After further examining) *ee. The chair was 
Picked up in logo _ . 

96S ' * nd aot “Hy I dtte't have th- bn, - 
It, and Mis. McGuire's offic ' 1 r 

* 8 offlce **>te up the bm „„ ,, 
vhn t ..... .. 1J - L and It we s 

1 reCelv *« ‘he bill that I bill-. M, „ 

A D111 « 1 Mies McGuire. 

Q ““ 700 MU »>«• the storage? 

* Vo. 

o so that according to your answer to tfc 

tori., thera ar, only two it *‘~roga. 

Vo ss k, ««"•.invoice Mb. 5 , 4 

"°* 55 » "hloh cone after - 1Ce 

tlona? lX ' mr « Hmta- 

W. DHIMMER. I Object to that. I 

and Me* W * U * 1 ^ * DaceBb « r 1963 I 

* 4 May ° f 1964 ” ‘her. only two it. ra m 
4 m m-. lcems on your ansvdf 

Is that correot? “newer, 

~ • »S,!TL‘Z: ~~ — - | 

.. ^here are four dates on > 

the answer of »6ii and 00 I 

# and the second item was wwm. 
two at the. „ WrQn «' and the 

« th. «d of the answer In both of those were 

rr- ““ * *— - * « May of - 6 b 

- - If reflect, by invoice. Vo. 54 « fc . „ 
that correct? ls j 
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MR, DRIMMER: I object to the question. I mean, 
the record speaks for Itself,and there Is no reason why 
this witness must give a recap. ' 

THE COURT 1 Yes. X think counsel has correctly 
stated what I understand to be the facts relating to the 
items on this list. 

* * * 


28 


24 
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1004 MANOR AVENUE • NEW YORK 72. N. Y. 
TELEPHONE Tlvou 2-3086 


January Oth, 1962 ^ /* 


y 


s/ 


7 


I'las Phyllis KcGuiro, 

525 Parle /.vonuo. 

He;; York City, 


Ono (1) Oriental sofa-bod-custom made 
do;/n and foam seat 
do;m and foam pillows 
down and foam wedges 
F^bric-Scotch-guarded 925*00 

Ono (1) Swivel de3l: chair- black and 
gold finish-green silk back 
and scat 165,00 ✓ 

Oflo (1) Five-drav/cr dcsl:-cu3tom-made 
and custom finishod in tor- 
toioe v 525.00 ✓ 

Ono (1) Oriental lamp tablo-blaok 

withgroovod striping 2 lj. 5,00 J 

One ( 1 ) Oriental la ^> with pure silk 

shantung shade * 95,00 

One (1) Oriental male figure lamp- 
hand carved wood mounting 
with pure silk shantung shade 200.00 

Two ( 2 ) Oriental chairs-teak fin?.shed 
francs-down and foam se&ts 
50/50 do;m back olllows 
Fabric-Scotch-guarded € 295.00 590.00 




27 : ; 5.00 

02,35 

£ 1127.35 

30.00 

W3* 


v 


Sales Tar. 
Delivery 





I 
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1004 MANOR AVENUE • NEW YORK 72. N. Y. 
TELEPHONE Tlvou 2-3080 


December 23, 19'1 


Hiss Phyllis BcGuine 
$?S Park Avenue 
r&t r 'lorli City 


1 Chaiao lounge reupholstored 
1 Rocker boudior chair " 
Covjriivj Scotch-guarded 

. • Trucking 

Sales Tcjc 





f \ 

m 

• • 

• • • 

$ 

>/ . 

• 
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1004 

MANOR AVENUE • NEW YORK 

TELEPHONE Tlvou 2-3880 

72. N. Y. 



Decenbcr 26 t'i, 

1961 


Kiss Phylli3 KcGuire 

525 Pr.rl: Avenue 
lUv; Tor!: City 


- 

• 

Decoration restored on 
vc.se 

\ 

one uhite opaline 

10.00 



Closet removed from den 50.00 

• 



X. 

% 

• 

t 


• 


^ .a i 

_ i _ : 
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3ni*ic*» 

1064 MANOR AVENUE • NEW YORK 72. N. Y. 
TELEPHONE TIVOU 2.3088 


Invoice 


January 8th, 1962 


Hiss Phyllis McGuire 
525 Park Avenue 
lie# York City 


Imported (French) curtains for “bedroom; 

All curtains have undor-draperies of citron- 
yelAov antique taffota lined :/ith polished 
cotton- 

Curtains and under-draperies-double 
installation 11^0000 

Tax 

. jofiS'rtot 

This doos safrlnc^ude cornices and’wall-paper 
printed to natch durtains. 


n y 




V* 
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1004 MANOR AVENUE • NEW YORK 73. N. Y, 
TELEPHONE TIVOU 2-3080 


February 7 th, 1962 


^ JL 


"ini Phyllis IfcGuire. 

$2$ Park .'.venuo. 

Ho*/ York City 

Removal of cryotal chandelier from dining-room 
and re-hanging of brass nnl crystal chandolier 


Chandoliar hung in foyer 


3 f >*00 
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1064 MANOR AVENUE • NEW YORK 70. N. Y. 
TELEPHONE TIVOLI 0-3006 


P<bruory 7 th, 1962 


III a 3 Phyllis HoChiiro, 
525 Park Avenue, 

How York City. 


One (1) Dore* bronze chandelier J|50,00 

Installation fJ.OO 

Ii3'§70(J 

Sales T ax 13.50 

zsSS 75 & 
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1004 MANOR AVENUE • NEW YORK T2. N. Y. 
TELEPHONE TIVOLI 2-3080 


Phyllis McGuire 
525 Parle Avenue 
Ho:/ York City. 


February 16th, 1962 


Packing and crating of chandelier 
floor lamp and shade for shipment 
to Mrs, A, D. McGuire, Mionisburh. 
Ohio • ' 

Prepaid charges 


63.50 

ZLJlL 

92.13 


porinvoice from Beverly Storage Co Inc. 




,* ' • 

. ..* • 

. 


• 
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1004 manor avenue • 

New york ya. n. y. 


• 

TELEPHONE TIVOU 2-3000 


• * • 

Itarch 12, 

1°62 


Illao Phyllis KCguire, 

525 Parle Avenuo, 

ITovr York City. 


l 


Pour (lj.) switch plates C 2.50 

(living-room, bodroon, 
foyor r.nd hallway) 

One (1) Oriental switch plate 
(don) 

One (1) Aftaba cigarette lighter 
(4on 

One (l) Oriental ash tray-green 
(don) 

Pour (4) pictures framed 

10.00 

7.50 

3.50 

I 

i.5o 

29.25 


One (1) dock radio 


2^.95 


43 t>uibs 

£ .70 

Sales Tax 

• 

29.1 '-0 r l , „ 

///-to 

Tpfti / 3S*. 

reft* 

• 


1 ■ • 

• 

• ' 

/ 

I 

•V 

KZfekk r 

• 


' 

M 

,1 

. jl 


J)nle\uAs 


1004 MANOR AVENUE • NEW YORK 72. N. Y. 
TELEPHONE Tlvou 2 3000 


June 1 , 1962 


I r ln3 Phyllis 1'Cgulre 
Pc.rlc Avertuo 
You York City. 


€ 60.00 360.00 ^ 

Sales Tar 10.fiO 

TToJR * 


Sir (6) doors-reponeled 



’■ ; * * 4V 




r X , ~ ^ /, • 
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1004 MANOR AVENUE • NEW YORK 72. N. Y 
TELEPHONE Tlvou 2-3900 


Juno ll|.th, 1962 


risn rhyllis IIcGuiro, 
5 25 Park Avenue, 
lie:; York City, 


Carpet instolldd in den and den hallway 

29 3/4 yds 0 16,50 

Vynl flooring in kitchen 

'Sales Tax 


490.00 ^ 

13 2,00 ^ 
t&7zr 

10.69 
«! 1.57 -v 
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1004 MANOR AVENUE • NEW YORK 73. N. V. 
TELEPHONE TlVOU 2-3000 


Juno llj.th, I 9 S 2 


-133 Phyllis HcGuire, 
525 Perl: Avonue, 
lie;/ '/or!: City. 


4 ; o (2) cuoton-no.de Oriental window froxioo 
=aso ce.bf.nots built down to'floor with 
Orientrl Iocs; one c.rhino t oponine with 
snelf for storage and one cabinet to conceal 

ra ' liat0, •• ii?4.oo / 

Curtains Installed on above} 

fabric, labor, rods and 4 nstr.llation 32.00 


Saloa Tax 


4-ob.r 


Ik.™ 

Jl 


*/ 




JL 



Visa Phyllis I'cGuire 
•??;> Par!: Avonuo, 
i:?i: Yor!: City. 


T*:o (?) sections added to SI}." drossor, custom 
r.ado to Tit onto both ends so that it logics 1: 
r. one-?loco 132 w droooer 

:!arblo top to fit abovo drooser -cove edee 

Tiro ( 2 ) marble tepa for nite-tables 

Sales 'fax 


Piolc-up and redolivory of above 


9 
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1004 MANOrl AVENUE • NEW YORK 72. N. Y 
TELEPHONE TIVOLI 2-3000 


Juno 15th, 1962 


12133 Phyllis McGuire, 
525 Pari: Avenue, 

Hew Yor*c City, 


’’indo'-'-f^uards Instilled in* 

bedroom 

bathroom 

den 

Sales Tax 


1 * 0.00 

> 1.50 










‘■Kmr 


196 * 


[Aty II. BKOEDY 

JJnlniou 


L. 


1004 MANOR AVENUE • NEW YORK 72. N. Y. 
TELEPHONE TIVOU 2 3080 


Juna 18th, 1?$?. 


115.89 Phyllis HeVOuire, 
525 P^rl: Avenue, 

IT r.r YorT: City. 


Cu 3 t 0 n-nr.de shelves for shoas installed 

facing bodroom window- 195*00 • 

Sales TnX 5.05 

266 . 

Delivery 0.OO 


■ 


2bl3TJF h 
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1004 MANOR AVENUK • NEW YORK *70. N. Y. 
TELEPHONE TIVOLI 2-3000 


I'iss ihyllis KcGuire, 
525 ?ar : Avenue, 
ilc*.; -fork City, 


June 28 th, 1<?62 


Ono (1) linn ire table custon-nadd to fit 
back of Racenio** love-seat 

One (1) Inported Bergere chair- 

Docoratodfinish and upholstered 
with inported patterned out 
velvet- 

Sales Tax 
Delivery 


265.00 1/ 


% 

6iJ:$ 

7.00 
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1064 MANOR AVENUE • NEW YORK 76. N. V. 
TELEPHONE TlVOCi 2 3066 


Juno21, 1962 


1 : 5.33 Phyllis llcOulre, 
Par!: Avonue, 

ITov; Tor;: City. 


Turquoise vynl for cuoat closet 
and shelves in bedroom closets 
10 yards € 4*64- 
Installation -s^ost closet 


Oranqe for shelves in den 

and hciil-clo3et 
5 yds C lj.,64 

no installation 

Tax 




V 
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1004 MANOR AVENUE • NEW YORK 72. N. Y. 
TELEPHONE TIVOLI 2 3080 


Juno 23, 1962 


’.'inn Phyllis I'cGuirp, 
$2$ Par!: Avenue, 

I!ow ‘/or!: City. 


Two (2) full showor curtains with 

liniors for den bathroom 6.00 

One (1) window curtain for den 
bathroom 


Sales Tax 



One soap dish 





» 



c5«ite«0U 


-iss Phyllis !!cGuire 


' r > Par-; Avonuo 
\j Yor': City. 


60 quiltod clip hangers C 1.0 $ 

36 quiltod gown hangors 1.95 

192 quilted hangers .50 

1 quilted bos to fit 

under window shoe-rack 


Sales Tax 
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Ilia Iloftolre 
; Avosfta. 
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lOM MANOR AVfNUI • NEW YORK 72. N. V. 
TKUERHONK TIvou 2-3000 


XI 9 19 12 


HUBifttolft* MsGui^o. 
52 $ Pwi Etna's. 

How York City* 9 


9 Toll tojGolo-ljoy laooolo 


<* 3 . 7 *; 

ZtltfeT ax 


^ • \ 

<t 

. . *• \* 

■ V 4 

A- 

, - - r 

• * ,;v 

, .fi 

«* 

0 

•V 

* 

# 

V 4 

■ "j’ 

• *£• 

♦ 

I*'.*. 

• T • 

• ; £ 

.. . * 

V J, -1 ' ' 

vi ■ 

/ .V. 

*i r 

* * 

♦ 

• 4 * * 

•« 

• J< : ■ 

%0 

J . 

* " •* l -i\ V 


33.7b' 

.W 


. * 

j 

ll * .*•- 

j ■] ■ * 

. f " 


• i . 

1 ’' 1 

,, • J *' I 


» J * 


V ' ; j 

JV- 


’ • •; 
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DEFENDANT'S EXHIBIT C - LETTER TO PHYLLIS McGUIRE FROM 
AMERICAN SjJ^RjJP f J t _CORP J DATED JUNE 12, 1963 
AMERICAN S. E. R. P. £.‘ " CORPORATION 


?16 * maditon avtnu* (at 65th itrptt) 
now york 21 n y 


•howroom, In n» york 



Mwwh 

park • ln.vj 

priwclplt 


PM** 


talaphona rag ant 7 Jrjo 

... t 9j T« 3 7000 

aur ragMaraa fradt mark 



Paris NrwvoRx 


import ad jawaliy and clock, 
imported handbag, and novallia, 
imported toy, 
imported hour glatta, 

225 5th avenue (gilt and art canter) 

Imported furniture and marble 

749 maditon avenue (at 45th (treat) 

and 221 fifth avenue (gilt and art center) 


12 JUne 1963 nam/ra/a 

Mlaa Riyllis McGuire 
525 Park Avenue 
Hew York 

Dear Mias McGuire 

Mlaa Mary Broedy telephoned us yesterday several times, 
and when she woa out of nickels and Rave ua the number 
of a telephone booth, we were unable to reach her bock, 
aa apparently and mysteriously she left. W* are sl 30 r.ot 
supposed to telephone her* during the daytime at her downtown 
office. 

Inasmuch as she, Miss nroody, olledpjed that you apparently 
do not believe Mr reRardioR the seriousness of her resource, 
n*mel.y us, and that the bethroen will cone in short order, 

»*nd in order to Ret word to you, os we cannot telephone 
Mien Broody, and while this letter had rot been sollicitel 
by Mias Broedy, we are herewith sending you by hand tb.1.3 
assurance that ell is in Rood order with the order on* that 
same should be here in short order. 


Everything from Europe has corns in of late with acme delay 
due to their bein? swamped with business from other than the 
States, end from the Common Market. 

It i3 s fact that Miss Broedy i3 not at feult in this natter. 
Thanyine- you for your consideration 
yours very truly 


AMURTC.V7 S.E. 
n n*elnherdtj 

f r ’“> V.. /, 

A L . 


°.P.F. COBBGBATTO V 
nuller 









DEFENDANT'S EXHIBIT K FOR IDENTIFICATION AMENDED RESPONSE 

_ TO REQUEST FOR ADMISSION * 37 . 

UNITED STATES DISTRICT COURT, 13lB 

SOUTHS!V DISTRICT OP REV YORK. 


NARY BRODY, t 

Plaintiff, t 

-against- s 

PH 'IXIS MeOUIRK, I 

Defendant, s 


Civ. #4178 - 1969 


AMJMDD 

RR3P0D3 TO RSQUKST 

-m.wga«fty» 


PHYLLIS NoOUIRS, dafandant, makas tha following 

sworn atataaant in rasponsa to tha raquast of plaintiff for 

adnission of facts, haratofora sarvad upon har, dafandant's 

pravlously sarvad rasponsa having baan objaotad to by 

plaintiff on Pabrqary lot, 1978, as unsworn. 

Raquast pit All of tha itaas listad on tha sehadula 
attaohad harato wara dalivarad by tha 
plaintiff and wara raoaivad by tha dafand¬ 
ant on or about tha datas sat forth in said 
soha du la. 

Raqponss to Raquast #1: 

1 cannot admit or dany that "all * itasis 
listad in tha aohadula attaohad to tha 
notiea to admit wara dalivarad by plaintiff 
and raoaivad by ma on tha datas, if any, 
atatad tharain. 

Por axaapls, plaintiff falls to stata in 
sueh aohadula, whan, if avar, itaas aggragat<> 
lng |10,066.00 wara dalivarad or raoaivad. 
Thosa itaas amount to 68% of tha aaount 
olalaad by plaintiff, aslda from 10% oonais-i 
sions of |2,118.00, to which I navar agraad. 
Aocording to tha complaint tha sarvloas and ! 
•alas allagad by plalntllf to aa took plsoa ! 
batwaan Novaabar 1961 and Daosabar 1964 ! 

(Complaint, par. S). Aslda from eoaals- 
slons olalaad balatadly, tha prayar for 
raliaf oomas to $16,188.00. 

i 

Tna first 8 itaas on tha soha<tila ara un- 
datad as to y»tr and ara prlcad in tha 
aggregate at f8,745.00. Tha data of 
allagad dallvary is put at 1/18. 









Defendant's Exhibit K For IdentIfIcatIon Amended Retpoms 
to Request Fo r Admission 7 J 81 

end 1 rocker recovered j ere priced et 
$567.20 under dete of 12/25/64. 

Vest eoae "decoration restored on one vase 
end eloaet removed from den” for $60.00. 

The inexaet dete is 1/21. 

Fesslng to the largest item, $4,541.60, is 
custom bathroom furniture end fixtures 
ordered from Amerioan S.E.R.F.K. Corp. on 
August 10th, 1962. Mo delivery dete to 
me is stated end no bathroom fixtures 
ordered by Serpe were ever delivered. 

Finally, there is the substantial item of 
"One bedroom rug and one foyer rug", prieed 
at $2,641.25, whether with or without sales 
tax is not stated. These two it earn beer 
no elelmed dete of delivery to or receipt 
by me. 

The foregoing items aggregate 62% in amount 
of the damages claimed by plaintiff, aside 
from the 10% commission. Since no speci¬ 
fied date of delivery or receipt la any 
year is mentioned, with one exception, by 


I categorically deny that the above- 
mehtloned exception, i.e., rocker recovered 
and ohalse longue, occurred in December, 
1964. 


As to the other items scheduled I cannot 
at this late date 10 or 11 years after 
claimed delivery or service rendered, 
truthfully admit or deny their delivery to 
my former Mew York apartment, from which 1 
removed in 1968. For instance, framing 
of unnamed number of pictures are asserted 
by plaintiff on 6/28/62, 12/62 and 1/64. 

The lest of these items, 9 pictures framed, 
$62.90, was actually dore in 1965 according 
to an invoice of plaintiff therefor. 

The last Item on the schedule, 1 bathroom 
ohandeller, 1/64, was not supplied to me 
at any time according to Bnioe Jobe, my 
housekeeper in 1964. 


Request §2i Por three years prior to the commencement 
of this aotlon the defendant was not a 
resident of the State of Mew York. 


4 
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LOT* *WUiW MHN7K0* INC. 


U.9. COURT OF APPEALS:8ECOND CIRCUIT 


BROEDY, 

Appellee, 


againtt 

MCGUIRE 

Appellant. 


Indea No. 


Affidavit of Pertonal Service 


STATE OF NEW YORK. COUNTY OF 


NEW YORK 


ii. 


I, James Steele; being duly mm, 

depotet and eayt that deponent it not e potty to tko action, it ooot It ytatt of apt and re tide t at 

250 West 146th Street, New York, New York 
Tka on the 26th day of June IS 74 a 


36 W. 44th Street, New York 

deponent terved the anneatd 

Leight, Primmer 6 Weinstein-Attorneys for Appellee 


upon 


the in thit action by do live ring a true copy thereof to raid individual 

pertonally. Deponent knew the pert on to terved to be the perton mentioned and described in taid 

























